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H.R. 5998, THE PROTECTING CHILDREN’S 
HEALTH COVERAGE ACT OF 2008 


THURSDAY, MAY 15, 2008 

House of Representatives, 

Subcommittee on Health, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:10 a.m., in room 
2322 of the Rayburn House Office Building, Hon. Frank Pallone Jr. 
(chairman) presiding. 

Members present: Representatives Pallone, Green, Baldwin, 
Engel, Dingell (ex officio). Deal, Wilson, Burgess, and Barton (ex 
officio). 

Staff present: Bridgett Taylor, Amy Hall, Brin Frazier, Lauren 
Bloomberg, Hasan Sarsour, Jason Powell, Ryan Long, Brandon 
Clark, and Chad Grant. 

Mr. Pallone. The meeting of the subcommittee is called to 
order, and today we are having a hearing on “H.R. 5998, the Pro- 
tecting Children’s Health Coverage Act of 2008.” And I will now 
recognize myself for an opening statement. 

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER- 
SEY 

Mr. Pallone. The legislation before us is a bill that I introduced 
recently with my friend and colleague from New Hampshire, Rep- 
resentative Carol Shea-Porter. And our legislation would invalidate 
the so-called CMS August 17 Directive preventing CMS from apply- 
ing any of the provisions included in the directive when it reviews 
state plans. It also requires CMS to review within 30 days the 
original proposals from States whose plans were either rejected or 
amended based on that directive. 

As you know, for over 10 years, the State Children Health Insur- 
ance Program, or SCHIP, has had remarkable success in covering 
millions of low-income children, who would otherwise have nowhere 
else to turn, to obtain health coverage. And thanks to SCHIP, more 
than seven million children annually are able to obtain health cov- 
erage and receive the medical care that they need to live happy 
and healthy lives. 

Last year we tried to build on the success of SCHIP by passing 
the Children’s Health Insurance Program Reauthorization Act, or 
CHIPRA, of 2007, a bill that was negotiated on a bipartisan, bi- 
cameral basis. This bill would have provided states with the finan- 
cial resources and tools they need to maintain their current pro- 

( 1 ) 
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grams as well as help them reach millions of low-income children 
who are presently eligible but not enrolled. 

CHIPRA passed the House two times with significant support 
from both parties, but sadly, even though a majority of Americans 
and their representatives in Congress agreed that it was the right 
thing to do to cover more kids, the President disagreed. And the 
President actually vetoed the CHIP Reauthorization twice, and the 
majority of the House Republicans refused to join us in overriding 
the veto. 

But blocking the will of Congress and the American public was 
not enough. The President also decided that he would try to single- 
handedly undermine the CHIP program to administrative PHEAA. 
In the earning evening of Friday, August 17, last year during the 
midst of a congressional recess, after many people had gone home 
for the weekend, the Bush Administration issued a letter to state 
health officials that has come to be known as the August 17 Direc- 
tive, and I have taken issue with this directive on two grounds. 

First, the substance contained within it, as well as the process 
in which it came to be. The policies put forward by the Administra- 
tion and its directive fiy in the face of SCHIP’s intended purpose 
as well as what we were trying to accomplish with last year’s reau- 
thorization. The August 17 Directive would impose strict new re- 
quirements on states and beneficiaries that are not only impossible 
to achieve but make little, if any, sense. 

For example, under the new directive, states would be prohibited 
from covering children in families with incomes above 250 percent 
of the federal poverty level or $44,000 for a family of three, unless 
95 percent of all children eligible for Medicaid and CHIP with in- 
comes below 200 percent are already enrolled. After talking with 
numerous state health officials, it is unclear how many states 
would be able to meet this requirement, if any. 

Even more mind-boggling, the directive prevents states from en- 
rolling for 1 year eligible children who lose their private health in- 
surance. The Administration has yet to provide an answer on what 
these children should do during this year, other than the Presi- 
dent’s suggestion that the uninsured can simply go to the emer- 
gency room when they need care. 

If implemented, the August 17 Directive will severely limit state 
flexibility, which has been the hallmark of SCHIP since its incep- 
tion, and also the directive will greatly restrict enrollment. We 
have already seen its effects. The directive has already been used 
to either reject or scale back plans in states like Indiana, Lou- 
isiana, Ohio, Oklahoma, and New York that had planned to expand 
their programs in order to provide health care coverage to tens of 
thousands of presently uninsured children. 

I am also alarmed about what will happen in places like my 
home state of New Jersey, which already covers children in this in- 
come range. If this directive were to go into effect, it would severely 
limit my State’s ability to develop solutions that meet the unique 
needs of our State’s uninsured population. According to our state 
officials, this directive could reduce enrollment of children in this 
income range by 84 percent, and I think that is appalling. 

Aside from the substance of this directive, I am dismayed by the 
process in which it was developed and issued. The Bush Adminis- 
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tration broke the law when it issued this directive because it by- 
passed Congress and blocked any opportunity for public comment. 
As we will hear today, this is not just my opinion. Both GAO and 
CRS have concluded that the directive and the way it was issued 
violates the Congressional Review Act. And I am looking forward 
to hearing their testimony in that regard. 

In sum, I am clearly opposed, as you can tell, to the Administra- 
tion’s August 17 Directive. It does nothing to move the ball forward 
in terms of covering more uninsured kids and, in fact, turns the 
clock back on our efforts over the past 10 years. 

For those reasons, I think that we must block the directive from 
taking effect, which my legislation would do, and refocus our efforts 
on strengthening SCHIP. 

And I now recognize Mr. Deal, our ranking member, for an open- 
ing. 

[H.R. 5998 follows:] 
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H. R. 5998 


To tnillify any efTeetiveness of the August 17, 2007, State health official 
letter issued by the Centers for Medicare & Medicaid Services. 


IN THE HOUSE OP REPRESENTATIVES 

May 8, 2008 

Mr. Pallone (for himself, Ms. Shea-Portee, Mr. Altmire, Ms. Baldwin, 
Mr. Braley of Iowa, Mrs. Capps, Mr. Courtney, Ms. DeGette, Ms. 
DeLauro, Mr. Dingeij., Mr. Do-VT.E, Mr. BllASON, Mr. Bngel, Ms. 
Eshoo, Mr. Gene Green of Texas, Ms. Harman, Mr. Hodbs, Ms. 
HOOLEY, Mr. Inslee, Mr. LARSON of Connecticut, Mr. Markby, Mr. 
Murphy of Connecticut, Mr. PATRICK J. MURPHY of Pennsylvania, Mr. 
Rangel, Mr. Rush, Ms. Schakowsky, Ms. Solis, Mr. Stark, Mr. Stu- 
PAK, Mr. Towns, Mr. Walz of Minnesota, Mr. Waxman, and Mr. 
Welch of Vermont) introduced the following bill; which was referred to 
the Committee on Energy and Commerce 


A BILL 

To nullify any effectiveness of the August 17, 2007, State 
health official letter issued by the Centers for Medicare 
& Medicaid Services. 

1 Be it enacted hy the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the '“Protecting Children’s 

5 Health Coverage Act of 2008”. 
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2 

1 SEC. 2. NULLIFYING ANY EFFECTIVENESS OF AUGUST 17, 

2 2007, LETTER. 

3 (a) In General. — ^With respect to the August 17th 

4 Letter (as defined in subsection {c)(l)), the following shall 

5 apply: 

6 (1) Such Letter shall have no force or effect. 

7 (2) The Secretary of Health and Human Serv- 

8 ices is prohibited from applying or enforcing any pol- 

9 icy, directive, or requirement contained in such Let- 

10 ter, or any other policy, directive, or requirement 

11 issued on or after August 17, 2007, substantially 

12 similar to those contained in such Letter, unless 

13 such policy, directive, or requirement is explicitly 

14 contained in a regulation in effect before such date. 

15 (3) In order to restore States, to the maximum 

16 extent practicable, to the position they would have 

17 been in if the August 17 Letter had not been issued 

18 or applied, to the extent that a State’s request 

19 (through CHIP or Medicaid plan amendment, dem- 

20 onsti-atiou project, or otherwise) made before the 

21 date of the enactment of this Act to extend health 

22 insurance through CHIP or Medicaid to uninsured 

23 children, or to maintain previously existing CHIP or 

24 Medicaid eligibility for children — 

25 (A) was denied, in whole or in part, by 

26 CMS on or after August 17, 2007, and before 


•HR 5998 IH 
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3 

the date of the enactment of this Act based, in 
whole or in x^art, on the apxdication of any pol- 
icy, directive, or requirement contained in the 
August 17th Letter, CMS shall, upon the writ- 
ten request of a State made within 30 days 
after such date of enactment, reconsider and 
issue a new decision on the State’s request 
uathin 30 days of the date of such written re- 
quest and without reliance on any such policy, 
dii’eetive, or i-equirement; 

(B) was approved before such date of en- 
actment but had been modified, in whole or in 
part, by a State before such approval specifi- 
cally in response to the application of any such 
policy, directive, or requirement, CMS shall, 
upon the written request of the State made 
within 30 days after such date of enactment, 
issue a decision to approve or disapprove re- 
moval of the modification (and restoration of 
the original request) within 30 days of the date 
of such written request and without reliance on 
any such policy, directive, or requirement; or 

(C) has been modified by a State, but not 
acted upon by CMS, before such date of enact- 
ment sijecifieally in response to the application 


•HR 5998 IH 
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4 

1 of any such policy, directive, or requirement, 

2 upon the written request of the State made 

3 within 30 days after such date of enactment, 

4 the modification shall be deemed withdrawn! and 

5 the i-equest, ^vith such modification withdrawn, 

6 shall be treated, effective as of the date of such 

7 written request, as if the modification had never 

8 been included with respect to such request and 

9 the CMS deadline otherwise applicable to acting 

10 on such request shall continue to apply without 

11 regard to the withdrawal of such modification. 

12 (b) Construction. — Nothing in this section, or the 

13 enactment of this section, may be construed to suggest 

14 that the August 17th Letter ever had any force or effect. 

15 (e) Definitions. — In this section; 

16 (1) The term “August 17th Letter” means the 

17 State Health Official Letter #07—001 from the Di- 

18 rector of the Center for Medicaid and State Oper- 

19 ations of CMS dated August 17, 2007, to State 

20 Health Officials, and includes the State Health Of- 

21 fice Letter #08—003 from such Director dated May 

22 7, 2008, to such Officials regarding application of 

23 such August 17, 2007, letter. 


•HR 5998 IH 
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5 

1 (2) The term “CHIP” means the State Chil- 

2 dren’s Health Insurance Program under title XXI of 

3 the Social Security Act. 

4 (3) The term “CMS” means the Centers for 

5 Medicare & Medicaid Services. 

6 (4) The term “Medicaid” means the program 

7 under title XIX of the Social Security Act. 

8 (5) The term “State” has the meaning given 

9 such term for purposes of CHIP. 

o 


•HR 5998 IH 
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OPENING STATEMENT OF HON. NATHAN DEAL, A REPRESENT- 
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA 

Mr. Deal. Thank you, Mr. Chairman. Thank you for calling this 
hearing today, which will give us an opportunity to review your 
legislation, which addresses the August 17 letter from CMS. The 
letter outlines some guidelines that CMS planned to use when con- 
sidering whether or not a state SCHIP plan adequately discouraged 
individuals from leaving private coverage in order to enroll in a 
government-financed health care plan. 

This concern about government coverage crowding out private 
health insurance is a legitimate one. When the nonpartisan Con- 
gressional Budget Office reviewed past iterations of legislation to 
reauthorize the SCHIP Program, they concluded that for every 100 
children who gain public coverage as a result of SCHIP, there is 
a corresponding reduction in private coverage of between 25 and 50 
children. 

More specifically in the case of the reauthorization, CBO con- 
cluded that about one-third of the children who would be newly 
covered under SCHIP and Medicaid programs in the bill would oth- 
erwise have had private coverage. 

In last year’s reauthorization efforts, I fully supported reforms to 
SCHIP which would prevent crowd out of private insurance. I also 
supported creating a meaningful test to ensure that states covered 
the poorest children before moving up the income scale. As my 
chairman has indicated, his State of New Jersey, which has dra- 
matically increased the income eligibility under SCHIP, they have 
not only left their poorest citizens behind, but they have also in- 
creased the likelihood of crowd out because wealthier populations 
are more likely to have access to private insurance. 

If the chairman is dissatisfied with the method used by CMS to 
implement policies to discourage crowd out, I believe that members 
on our side of the aisle would be willing to work with him to 
achieve these goals through legislative means. However, as I read 
this legislation that we are considering, it appears to be an attempt 
to prohibit CMS from taking reasonable steps to ensure that states 
like New Jersey, which have left nearly a quarter of their poorest 
citizens behind, would actually do the hard work to cover the need- 
iest children. 

In fact. New York submitted a state plan amendment to receive 
federal SCHIP matching payments for covering children with fam- 
ily incomes up to 400 percent of the federal poverty level, or 
$84,800 for a family of four. So far, this is the only state plan 
amendment to be denied based upon the policies described in the 
August 17 guidance letter. 

H.R. 5998 would force the secretary to promptly reconsider New 
York’s state plan amendments to go to 400 percent of the federal 
poverty level without using the policies in the August 17 guidance 
letter. It seems all too likely that this legislation is an attempt to 
allow New York to receive federal taxpayer dollars to subsidize the 
health expenditures of New Yorkers making nearly $85,000 a year. 
Coming from a state where the median income is just above 
$45,000, it is difficult for me to contemplate sending the federal 
taxpayers’ dollars from my state to families making nearly twice 
the median household income of my state of Georgia. 



10 


I look forward to the testimony of our witnesses today and in 
particular the insights of the officials from Rhode Island, whose 
State was able to comply with the requirements of the August 17 
letter. And I think our witnesses should be able to provide us an 
important perspective on these issues, and I thank all of you for 
your attendance here today. 

Thank you, Mr. Chairman. 

Mr. Pallone. Thank you, Mr. Deal. The gentlewoman from Wis- 
consin, Ms. Baldwin. 

OPENING STATEMENT OF HON. TAMMY BALDWIN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF WIS- 
CONSIN 

Ms. Baldwin. Thank you, Mr. Chairman. I appreciate the fact 
that you are holding this important hearing, and I am proud to 
also be an original cosponsor of your bill, “The Protecting Chil- 
dren’s Health Coverage Act of 2008.” 

Mr. Chairman, I know that you and other members of this com- 
mittee were very disappointed last year when the Administration 
failed to work with us in ensuring health care access to the 10 mil- 
lion kids who would have been covered under the House-passed 
SCHIP bill. And these administrative actions, like the August 17 
Directive and the Medicaid regulations that the House recently 
voted to temporarily halt, are really like pouring salt into the 
wounds left by that disappointment last year with SCHIP being ve- 
toed. 

Mr. Chairman, I believe that every American has a right to com- 
prehensive, affordable health care, and I believe that 8.7 million 
uninsured kids is 8.7 million too many. I believe that the SCHIP 
Program has proven to be an effective partnership between the 
Federal Government and the states in covering uninsured children. 
And I believe that states who want to expand their SCHIP Pro- 
grams to cover more uninsured children should not be prevented 
from doing so. 

The August 17 Directive is harmful. It is overreaching, and it is 
an attack on SCHIP. Both the Government Accountability Office 
and the Congressional Research Service have issued legal opinions 
that the August 17 Directive violates the Congressional Review 
Act. This directive will result in more uninsured children, and that 
is simply unacceptable. 

So, Mr. Chairman, I am proud to be an original cosponsor of H.R. 
5998. This bill would nullify the August 17 Directive and will en- 
sure that states can continue to cover uninsured children to the ex- 
tent that they can. 

Mr. Chairman, thank you for holding this hearing. Thank you to 
our witnesses who will testify today. I am disappointed that the 
Administration did not accept our invitation to defend their ac- 
tions, but I look forward to today’s discussion. And I yield back the 
balance of my time. 

Mr. Pallone. Thank you. The gentlewoman from New Mexico, 
Ms. Wilson. 
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OPENING STATEMENT OF HON. HEATHER WILSON, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

MEXICO 

Ms. Wilson. Thank you, Mr. Chairman. I am actually a sup- 
porter of the Children’s Health Insurance Program. I think it has 
been an important program to reduce the number of uninsured 
children in America. In New Mexico, 25,000 low-income children 
get access to health care through the Children’s Insurance Pro- 
gram. In New Mexico, we call it New MexiKids. 

I also agree with those who say that SCHIP should be targeted 
to the lowest income kids. I actually was a cabinet secretary for 
child welfare in New Mexico when we implemented the program 
initially, and it is a very good and effective program. But it needs 
some things to be fixed. 

In particular, the legislation as it was initially passed 10 years 
ago did not have the same requirements that exist in other federal 
programs to make sure that those who sign up are American citi- 
zens. It also does not have any cap, an upper-income cap, and a lot 
of states have involved adults in the program. This is a program 
that is intended to provide health insurance to low-income children 
who are American. 

The August 17 letter attempts to offer states guidance on how to 
comply with some principles which were embodied in the original 
SCHIP legislation and strengthen bipartisan SCHIP reauthoriza- 
tion legislation considered by Congress last year and vetoed by the 
President. But I think there are some important questions to be 
asked about the August 17 Directive. 

First, does the policy outlined in the letter clarify existing re- 
quirements and law, or does it go beyond to limit the ability of 
states to design their own SCHIP Programs as they see fit? Second, 
if it does amend existing regulations, should these policy changes 
go through the rule-making process to give states and interested 
parties the ability to provide public comment? And third, if it does 
amend existing law or congressional intent, should Congress con- 
sider these policy changes and give them statutory authority? 

I look forward to hearing the answer to some of these questions 
here today, and I hope that in this next Congress we can stop some 
of the demagoguery from the far left and the far right and reau- 
thorize a program that has been effective at helping low-income 
children get access to health care and it also fixes some problems 
with SCHIP by getting adults out of the program, limiting it to 
low-income American children. 

Thank you, Mr. Chairman. 

Mr. Pallone. Thank you, Ms. Wilson. I believe that concludes 
our opening statements by members of the subcommittee, so we 
will now turn to our panel. And we do have but one panel today, 
a very good one. And I want to welcome everybody, welcome all of 
you for being here today. 

Let me introduce you from left to right, starting with Dr. Peter 
Orszag, who is Director of the Congressional Budget Office. Wel- 
come. And then next to him is Ms. Dayna Shah, who is Managing 
Associate General Counsel for the GAO. And next to her is Mr. 
Morton Rosenberg, who is a specialist in American Public Law 
from the American Law Division of the Congressional Research 
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Service, or CRS. And next to him is Mr. Gary Alexander, who is 
Director of the Rhode Island Department of Human Services. And 
then we have Ms. Lesley Cummings, who is Executive Director of 
the Managed Risk Medical Insurance Board in Sacramento, Cali- 
fornia. Welcome. 

We have 5-minute opening statements. They become part of the 
hearing record. The committee may also ask you, as you will notice 
from some of our questions as we proceed, to provide us some state- 
ments in writing as follow up. And we will get back to you with 
those questions so you can respond in writing. And those would 
also be included in the record once you get back to us. 

But we will start with Peter Orszag. Thank you for being here, 
and thank you for all you do over the years. 

STATEMENT OF PETER ORSZAG, DIRECTOR, CONGRESSIONAL 

BUDGET OFFICE 

Mr. Orszag. Thank you very much, Mr. Pallone, Mr. Deal, mem- 
bers of the Committee. I will be brief, and let me make four points. 
First, SCHIP has significantly reduced the number of low-income 
children who lack health insurance in the United States. You can 
see in Figure 1 of my testimony on page 8 that there was a dra- 
matic reduction, about 25 percent, in the share of children between 
100 and 200 percent of the poverty level who are uninsured in any 
given year at around the time that SCHIP was enacted. Those are 
the children who represent the bulk of beneficiaries under the 
SCHIP Program. 

At higher income levels, there was no reduction in uninsurance 
rates and it is therefore reasonable to conclude that the program 
had a lot to do with the reduction in uninsurance between 100 and 
200 percent of poverty. There was also a reduction below the pov- 
erty level, and that is likely a reflection of the outreach efforts that 
were involved in SCHIP increasing enrollment in Medicaid where 
children below 100 percent of poverty are disproportionately con- 
centrated. 

The enrollment of children in public coverage in both SCHIP and 
Medicaid, however, as a result of SCHIP, has not led to a one-for- 
one reduction in the number of low-income children who are unin- 
sured. In the specific case of SCHIP, the program provides a source 
of coverage that is less expensive to enrollees and often provides 
a broader range of benefits than alternative coverage, making it at- 
tractive to families. 

On the basis of our review of the research literature, CBO has 
concluded that for every 100 children covered under SCHIP, there 
is a corresponding reduction in private coverage of between 25 and 
50 children. 

Third, CBO’s analysis of CHIPRA, as passed by the House of 
Representatives, suggests that the legislation would increase cov- 
erage under Medicaid and SCHIP in 2012 by 5.8 million children, 
of whom 3.9 million would otherwise be uninsured and roughly two 
million would have otherwise had insurance. In other words, about 
a third of the children who would be newly covered under the legis- 
lation who would otherwise have had private coverage. 

Given the scale of the increase in coverage that was entailed in 
that program, it is extraordinarily unlikely that you would be able 
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to get crowd-out rates significantly below a third through any fea- 
sible policy intervention. 

Finally, on August 17, 2007, as has already been mentioned, the 
Administration issued a directive to state health officials under 
CBO’s baseline in which funding in future years is constrained to 
be $5 billion a year. That directive has only very minimal effects 
on enrollment of children in SCHIP primarily because States are 
so constrained under that baseline funding that whether children 
above 250 percent are newly covered or not doesn’t matter that 
much because there is so much downward pressure on enrollment 
in general under that baseline concept. 

If you provided additional funding to the program, the effect of 
the directive could be somewhat larger, and we could have a dis- 
cussion of that during the question-and-answer period. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Mr. Orszag follows:] 
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Chairman Pallone, Congressman Deal, and Members of the Subcommittee, it is my 

pleasure to appear before you today to discuss the State Childrens Health Insurance 

Program (SCHIP). My testimony makes the following main points: 

■ SCHIP has significantly reduced the number of low-income children who lack 
health insurance. According to the Congressional Budget Offices (CBO’s) esti- 
mates, the portion of children in families with income between 100 percent and 
200 percent of the poverty level who were uninsured fell by about 25 percent 
between 1996 (the year before SCHIP was enacted) and 2006. In contrast, the rate 
of uninsurance among higher-income children remained relatively stable during 
that period. The difference probably reflects the impact of the SCHIP program. 

■ The states’ outreach efforts and simplified enrollment processes for SCHIP appear 
to have also increased the share of eligible children who participate in Medicaid — 
and contributed to a decline in the percentage of children living below the poverty 
level who are uninsured. 

■ The enrollment of children in public coverage as a result of SCHIP has not led to a 
one-for-one reduction in the number of low-income children who are uninsured, 
however. Almost any increase in government spending or tax expenditures 
intended to expand health insurance coverage will displace private coverage to 
some degree. In the specific case of SCHIP, the program provides a source of cover- 
age that is less expensive to enrollees and often provides a broader range of benefits 
than alternative coverage. As a result, the program displaces — or “crowds out” — 
private coverage to some extent. On the basis of a review of available research, 
CBO has concluded that for every 100 children who gain public coverage as a 
result of SCHIP, there is a corresponding reduction in private coverage of between 
25 and 50 children. 

■ CBO’s analysis of the Children’s Health Insurance Program Reauthorization Act of 
2007, as passed by the House of Representatives, su^ested that the legislation 
would result in 5.8 million children gaining coverage under Medicaid or SCHIP in 
2012. Of that increase, CBO estimated, 3.8 million children would otherwise have 
been uninsured, and 2.0 million children would otherwise have had private cover- 
age. In other words, about one-third of the children who would be newly covered 
under SCHIP and Medicaid would otherwise have had private coverage. That 
crowd-out rate is probably about as low as feasible for a voluntary program to 
increase coverage among children, given the size of the proposed expansion. (Poli- 
cies to reduce the rate below that level would most likely also reduce the number of 
children enrolled in the program who would otherwise be uninsured.) 
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■ On August 1 7, 2007, the Centers for Medicare and Medicaid Services (CMS) 
issued a directive to state health officials that imposes certain minimum require- 
ments on states seeking to enroll children in SCHIP whose families have income 
above 250 percent of the poverty level. CBO’s analysis suggests that the directive’s 
impact on enrollment is likely to be modest under current law, given the way CMS 
appears to be implementing it and, more important, given the funding levels 
assumed in CBO’s baseline. The directive could have a substantially larger impact 
on enrollment in SCHIP if the Congress expanded the program significantly. 

■ On May 7, 2008, CMS released a follow-up letter clarifying certain aspects of the 
August 17 directive. The clarifications issued by CMS are generally consistent with 
how CBO originally interpreted the August 17 letter; therefore, CBO has not 
altered its estimates of the policy’s impact on the cost and coverage of SCHIP. 

Overview of the State Children’s Health Insurance Program 

The State Children’s Health Insurance Program was established by the Balanced Bud- 
get Act of 1997 to expand health insurance coverage to uninsured children in families 
with income that is modest but too high to qualify for Medicaid. SCHIP is financed 
jointly by the federal government and the states, and it is administered by the states 
within broad federal guidelines. The Congress provided approximately $40 billion in 
funding for SCHIP for fiscal years 1998 through 2007. The Medicare, Medicaid, and 
SCHIP Extension Act of 2007 (MMSEA) extended funding for the program through 
March 2009. 

Eligibility and Enrollment 

States have considerable flexibility in designing their eligibility requirements for 
SCHIP. According to the SCHIP statute, states may cover children living in families 
with income up to 200 percent of the federal poverty level or 50 percentage points 
above their Medicaid threshold.^ States are allowed to disregard certain types of 
income and expenses in determining eligibility for the program. In 2008, 23 states 
allow a maximum income equal to 200 percent of the poverty level, 20 states set the 
limit above 200 percent of the poverty level, and 7 states set it below 200 percent of 
the poverty level.^ North Dakota has the lowest threshold, at 140 percent of the pov- 
erty level, while New Jersey has the highest, at 350 percent of the poverty Icvel.^ 


1 . States are required to maintain the Medicaid threshold (or level of income determining eligibility) 
that was in place just before SCHIP was enacted. That requirement, for what is termed “mainte- 
nance of effort,” prevents states from lowering their Medicaid threshold in order to receive a higher 
matching race under SCHIP for children who otherwise would have been covered by Medicaid. 

2. See Elicia J. Herz, Chris L. Peterson, and Evelyne E Baumrucker, State Childrens Health Insurance 
Program (SCHIP): A Brief Overview, CRS Report for Congress RL30473 (Congressional Research 
Service, March 12, 2008). 

3. New Jersey has effectively expanded its threshold to 350 percent of the poverty level by disregarding 
ail income between 200 percent and 350 percent of the poverty level. 


2 
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Table 1. 


Enrollment in the State Children’s Health Insurance 
Program, 1998 to 2006 


Fiscal 

Year 

Number of 
Children 
(Thousands) 

Percentage 
Change from 
Previous 

Year 

Number of 
Adults 
(Thousands) 

Percentage 
Change from 
Previous 

Year 

1998 

660 

n.a. 

0 

n.a. 

1999 

2,014 

205 

0 

n.a. 

2000 

3,358 

67 

0 

n.a. 

2001 

4,603 

37 

234 

n.a. 

2002 

5,354 

16 

374 

60 

2003 

5,985 

12 

484 

29 

2004 

6,103 

2 

646 

33 

2005 

6,114 

0 

639 

-1 

2006 

6,745 

9 

671 

5 

2007" 

7,145 

6 

587 

-13 


Source: Department of Health and Human Services, Centers for Medicare and Medicaid Services. 
Notes: n.a. = not applicable. 

The figures for the number of people enrolled reflect enrollment at any time during the year. 
The number of people enrolled in an average month would be about 60 percent of the above 
totals. There was a change in reporting between 2004 and 2005. Prior to 2005, in states with 
a combination program, children enrolled in both the Medicaid expansion and the separate 
program during a given year were counted twice. Starting in 2005, however, those children 
were counted only in the program where they were last enrolled. 

a. Preliminary. 

A number of states have used waivers of statutory provisions to expand coverage under 
SCHIP to adults. About 80 percent of the adults who were enrolled in SCHIP in 
2007 were parents, 19 percent were childless adults, and 1 percent were pregnant 
women. Covering parents may help increase participation among children because 
parents who are eligible may be more likely to enroll their children also. 

The number of children enrolled in SCHIP at any time during the year increased 
from 660,000 in 1998 to 7.1 million in 2007 (see Table 1). As states first imple- 
mented their programs, enrollment grew very rapidly, reaching almost 6 million chil- 
dren by 2003. Since then, enrollment has grown more slowly as states’ programs have 
matured and some states have enacted policies to restrict enrollment in response to 
budgetary pressures. About 587,000 adults were enrolled at some point during 2007. 


Benefits 

States can provide SCHIP coverage by expanding Medicaid to include children not 
eligible for that program, creating a separate program under SCHIP, or using a combi- 
nation of the two approaches. In 2008, 8 states are using an expansion under Medic- 
aid, 1 8 states operate a separate program, and 24 states are using a combination 
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approach.^ States that provide SCHIP coverage by expanding Medicaid must provide 
the same benefits that are available under their Medicaid program and follow all other 
requirements of that program. States that create a separate program under SCHIP are 
subject to certain minimum standards, including providing a benefit package that is 
based on one of several specified “benchmark” insurance plans or an alternative that is 
actuarially equivalent or otherwise approved by the federal government. 

The Financing of SCHIP 

The statute that established SCHIP set national funding levels for each year from 
1998 to 2007. In addition, it specified a formula for determining each states share of 
the federal funding, a matching rate for federal reimbursement of SCHIP spending, 
and a mechanism for redistributing states’ unused SCHIP funds. 

The annual funding levels specified in the original SCHIP legislation were as follows: 
for 1998 through 2001, roughly $4.2 billion annually; for 2002 through 2004, about 
$3.2 billion per year; for 2005 and 2006, $4 billion per year; and for 2007, $5 billion. 
MMSEA provided $5 billion for 2008 and that same amount for 2009 (which is 
available to the states through March 2009) and up to $1.6 billion in additional funds 
for 2008 and $275 million in additional funds in 2009 to be used for states that 
exhaust their federal funds. 

Each year, federal funding for SCHIP is allocated among states on the basis of a for- 
mula that takes into account the number of children in low-income families in each 
state, the number of such children who are uninsured, and wages in the health services 
sector in the state relative to the national average. States must provide matching funds 
for expenditures from their federal allotments and have up to three years to spend 
those allotments. Funds that are not spent within three years are redistributed to states 
that have exhausted their allotments and are made available to those states for an addi- 
tional year. 

To encourage states to participate in SCHIP, the federal government pays a higher 
share of their spending on SCHIP than it pays for Medicaid. The federal govern- 
ment’s matching rate for SCHIP varies among states from 65 percent to 83 percent; 
the federal matching rate for Medicaid varies from 50 percent to 76 percent. ^ The 
national average matching rate for SCHIP is 70 percent and for Medicaid, 57 percent. 
Although federal funding is made available on a matching basis for both programs, 
the nature of the programs differs significantly because SCHIP is a grant program in 
which federal spending is capped in advance whereas Medicaid is an entidement pro- 
gram with no predetermined limit on spending. 

4. See Herz, Peterson, and Baumrucker, State Childrens Health Insurance Program: A Brief Overview. 

5. SCHIP’s formula for determining the matching rate is based on the state’s federal medical assistance 
percentage (FMAP), as used in the Medicaid program, and equals FMAP + 0.3 * (100 - FMAP), 
with an upper limit of 85 percent. 
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Rules for the redistribution of unused funds have been amended a number of times, 
both by extending and shortening the periods during which unspent funds are avail- 
able. Because states were initially slow in spending their allotments, the Congress 
allowed the states to retain some of their allotments longer than three years. In con- 
trast, because recent spending has outpaced federal funding, the National Institutes of 
Health Reform Act of 2006 (Public Law 109-482) required that a portion of unspent 
2005 allotments be redistributed in 2007 instead of 2008. 

The type of program that a state operates under SCHIP has distinct implications for 
binding levels. States choosing to implement SCHIP by expanding Medicaid may 
continue receiving federal matching funds at that programs lower federal matching 
rate once their SCHIP spending exceeds their available funds. In contrast, states oper- 
ating a separate program receive federal matching funds (at the enhanced rate) only 
up to the amount determined by the allocation formula (unless they convert their 
program to a Medicaid expansion). 

Expenditures for SCHIP 

Initially, federal spending on SCHIP was well below the annual funding levels, as 
states implemented their programs (see Table 2). However, since 2002, federal spend- 
ing has exceeded the annual allotments every year. Because unspent funds from previ- 
ous years and the redistribution of other states’ unspent funds provide additional 
SCHIP financing for some states, those states have forestalled exhausting their federal 
funds. Recently, however, some states have had insufficient federal funds available to 
fully match their SCHIP spending. As a result, the Congress has acted several dmes to 
provide additional funding. The Deficit Reduction Act of 2005 (P.L. 109-171) appro- 
priated an extra $283 million in federal funding to support states’ SCHIP spending in 
2006. The National Institutes of Health Reform Act of 2006 included provisions 
modifying the redistribution of unspent funds from previous years to provide addi- 
tional funds in 2007.^ The U.S. Troop Readiness, Veterans’ Care, Katrina Recovery, 
and Iraq Accountability Appropriations Act, 2007 (P.L. 110-28) appropriated up to 
$650 million in additional federal funding. Most recently, MMSEA provided up to 
$1.6 billion in additional funds for 2008 and $275 million in additional funds for 
2009 to cover states’ spending through March 2009. 


6. The National Institutes of Health Reform Act of 2006 reduced the availability of 2005 allotments 
in some states from three years to two and a half. Specifically, states forfeited half of their unspent 
2005 funds (not exceeding $20 million) if their total available funds as of March 31, 2007, were at 
least twice their projected spending in 2007. The law also specified that spending in 2007 from 
redistributed funds on adults who were not pr^nant would be reimbursed at Medicaid’s lower 
matching rate. 
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Table 2. 

Mlotments and Spending Under the State Children’s Health 
Insurance Program, 1998 to 2007 


(Millions of dollars) 


Allotments 


Fiscal 

Year 

SCHIP 

Allotments' 

Unspent After 

3 Years" 

Federal 

Spending 

Funds 

Expiring 

1998 

4,235 

n.a. 

122 

0 

1999 

4,247 

n.a. 

922 

0 

2000 

4,249 

n.a. 

1,929 

0 

2001 

4,249 

2,034 

2,672 

0 

2002 

3,115 

2,819 

3,776 

0 

2003 

3,175 

2,206 

4,276 

0 

2004 

3,175 

1,749 

4,645 

1,281 

2005 

4,082 

643 

5,089 

128 

2006 

4,365 ” 

173 

5,452 

0 

2007 

5,040 

62 

6,000 

0 

2008"' 

6,000 

58 

7,094 

0 


Sources: Congressional Budget Office, Congressional Research Service, the Balanced Budget Act of 
1997, the Deficit Reduction Act of 2005, and the Centers for Medicare and Medicaid 
Services. 


a. For both states and territories. 

b. In general, states’ annual allotments are available tor three fiscal years. Any funds unspent 
after three years become available to other states with projected spending in excess of their 
allocation plus any available funds from previous years. 

c. Includes additional funding from the Deficit Reduction Act of 2005. 

d. Projection by the Congressional Budget Office. 


The Effect of SCHIP on Children’s Health Insurance 
Coverage 

SCHIP has significantly increased the number of children from low-income families 
who have health insurance, but enrollment in the SCHIP program is greater than the 
corresponding decrease in the number of uninsured low-income children. SCHIP 
provides a source of coverage that is less expensive to enrollees and often provides a 
broader range of benefits than private cover^e; as a result, some people who other- 
wise would have obtained private health insurance coverage have instead enrolled in 
SCHIP. Estimates of the extent to which private coverage has declined in response to 
the program vary, but the available evidence strongly suggests the net effect of the pro- 
gram has been to reduce the number of uninsured children. 
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Chmges in the Number of Uninsured Children 

Information on changes in the number of children who are uninsured comes from 
self-reported data collected in household surveys. The estimates presented here are 
based on data from the Annual Social and Economic Supplements to the Current 
Population Survey, conducted by the Census Bureau, which is the most widely cited 
source of information on insurance coverage. Although the survey is intended to mea- 
sure the number of people who were uninsured throughout the calendar year, it yields 
estimates that are simUar to other surveys’ estimates of the number of people who 
were uninsured at a particular point in time.^ 

SCHIP should be expected to have had the greatest effect on the extent of insurance 
coverage among children in fomilies with income between 100 percent and 200 per- 
cent of the poverty level because that was the group that had the greatest increase in 
eligibility for public coverage.* According to CBO s analysis, the percentage of chil- 
dren in that income range who were uninsured fell from 23 percent in 1996 (the year 
before SCHIP was created) to 17 percent in 2006, a reduction of about 25 percent 
(see Figure 1). The rate of uninsurance was relatively stable among children in families 
with income over 200 percent of the poverty level. For example, among children 
whose families had income between 200 percent and 300 percent of the poverty level, 
the rate of uninsurance remained at about 10 percent from 1996 to 2006.^ 

Among children in families below the poverty level, the rate of uninsurance rose from 
24 percent in 1996 to 27 percent in 1998 and then fell to 22 percent in 2006. The 
increase from 1996 to 1998 in the percentage of such children who were uninsured 


7. For a discussion of the strengths and limitations of the Current Population Survey and other house- 
hold surveys for measuring insurance coverage, see Congressional Budget OfHce, ffotv Many People 
Lack Health Insurance and For How Long! (May 2003). 

8. One recent study found that the rate of eligibility of children in families with income between 100 
percent and 200 percent of the poverty level increased 70 percentage points from 1996 to 2002— 
compared with an increase of about 30 percentage points among children in families with income 
between 200 percent and 300 percent of the poverty level, an increase of 10 percentage points 
among those below the poverty level, and an increase of 8 percentage points among those between 
300 percent and 400 percent of the poverty level. See Jonathan Gruber and Kosali Simon, Crowd- 
Out Ten years loiter: Have Recent Public Insurance Expansions Crowded Out Private Health Insurance? 
Working Paper No. W1 2858 (Cambridge, Mass.: National Bureau of Economic Research, January 
2007). 

9. In its analysis, CBO accounted for the fact that a “confirmation” question was added to the Current 
Population Survey beginning with the interviews that collected data for 1999. The new question 
asked people who did not report having any of several types of insurance coverage whether, in feet, 
they were uninsured. CBO compared estimates of uninsurance rates with and without the data 
from the confirmation question and used those two sets of estimates to create an adjustment factor 
(separately for each income group) that it applied to the estimates for years prior to 1999 to make 
them comparable with estimates for later years. 
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Figure 1. 

Percent^e of Children Who Were Uninsured, hy 
Family Income as a Percentage of the Federal Poverty Level, 



1996 1998 2000 2002 2004 2006 


Source: Congressional Budget Office based on data from the Current Population Survey for 1996 to 
2006. 

Note: FPL = federal poverty level. 

was accompanied by a drop in Medicaid coverage, which some analysts have cited as 
an unintended consequence of the welfare reform law that was enacted in 1996.'*' 

The decline in the percentage of such children who were uninsured after 1998 was 
accompanied by an increase in Medicaid coverage. In general, SCHIP did not make 
more children in families below the poverty level eligible for public coverage because 
most were already eligible for Medicaid. However, the percentage of children eligible 
for Medicaid who participated in that program increased, which some analysts have 
attributed partly to states’ outreach efforts for SCHIP (because applicants for SCHIP 
were enrolled in Medicaid if they were found to be eligible for that program) and 
the simplified application procedures that states adopted for both SCHIP and 
Medicaid." 


10. See, for example, Karl Kronebusch, “Medicaid for Children: Federal Mandates, Welfare Reform, 
and Policy Backsliding,” Health Affairs, vol. 20, no. 1 0anuary/February 2001), pp. 97-111. 

1 1. See Thomas M. Selden, Julie L. Hudson, and Jessica S. Banthin, “Tracking Changes in Eligibility 
and Coverage Among Children, 1996—2002,” Health Affairs, vol. 23, no. 5 (September/October 
2004), pp. 39-50. 
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Those changes in the percentage of children who were uninsured do not yield an esti- 
mate of the impact of SCHIP because there are many other factors — such as changes 
in employment levels, family income, and health insurance premiums — that affect 
childrens health insurance coverage. Nevertheless, the fact that the greatest reduction 
in the percentage of children who were uninsured occurred among those who had the 
greatest increase in eligibility for public coverage after SCHIP was established strongly 
suggests that the program has reduced the number of children in low-income families 
who are uninsured. As discussed below, however, estimating the effect of SCHIP on 
childrens health insurance coverage requires a more sophisticated analysis that con- 
trols for other factors that influence coverage and accounts for the programs effects on 
the number of people with private insurance. 

Children’s Participation in SCHIP 

The number of children who participate in SCHIP depends in part on low-income 
parents’ awareness and understanding of the program, their attitudes toward public 
insurance programs and health insurance in general, and the ease of the application 
process. Nearly all states have promoted SCHIP through mass media campaigns, and 
most have used community-based efforts such as educational sessions and home vis- 
its.'^ States have also implemented simpler enrollment procedures for SCHIP than 
those used for Medicaid (although some have also adopted simpler enrollment proce- 
dures for Medicaid). For example, most states do not require a face-to-fece interview 
for a parent to apply for SCHIP or to renew coverage but instead use simple mail-in 
application forms, and most do not impose an asset test (that is, basing eligibility on 
the amount of assets a family ovms). Most states have a 12-month renewal period, 
which enables children to remain enrolled in SCHIP for a year unless their family 
reports a change in income or other circumstances.*^ Since 2001, though, some states 
have reduced their outreach efforts and retracted certain simplified enrollment proce- 
dures in response to fiscal pressures.*^ 

According to one study, 29 percent of the children who were eligible for SCHIP in 
2005 on the basis of their family’s income participated in the program.*^ Half of the 
eligible children were covered by employment-based health insurance, 6 percent had 
other coverage, and 1 5 percent were uninsured. According to that study’s estimates, 
the uninsured children who were eligible for SCHIP accounted for over a fifth of all 


1 2. Margo Rosenbach and others, Implementation of the State Childrens Health Insurance Program: Syn- 
thesis of State Evaluations (report submitted by Mathematica Policy Research, Inc., to the Centers 
for Medicare and Medicaid Services, March 2003). 

1 3. Kaiser Commission on Medicaid and the Uninsured, Resuming the Path to Health Coverage fir Chil- 
dren and Parents: A 50-State Update on Eli^bility Rules, Enrollment and Renewal Procedures, and 
Cost-Sharing Practices in Medicaid and SCHIP in 2006 (January 9, 2007), available at wvvw.kff.org/ 
medicaid/7608a.cfm. 

14. Ibid. 

1 5- Genevieve Kenney and Allison Cook, Coverage Patterns Among SCHIP-Eli^bk Children and Their 
Parents, Health Policy Online, no. 15 (Washington, D.C.: Urban Institute, February 2007). 
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uninsured children in 2005. Other studies have estimated that between 60 percent 
and 75 percent of all uninsured children are eligible for either Medicaid or SCHIP.*^ 

Although all of those studies were based on rigorous statistical methods, they have 
important limitations because they relied on data collected in household surveys to 
determine childrens health insurance coverage and to identify children who were eli- 
gible for SCHIP or Medicaid. Coverage in public programs such as Medicaid is 
underreported in such surveys, but the implications of that underreporting for the 
estimated number of people who are uninsured is unclear. There is some evidence that 
many people who arc enrolled in Medicaid but who do not report having coverage 
under the program may report having private coverage instead.'^ There is also evi- 
dence that some SCHIP enroilees report having private nongroup insurance, which is 
not surprising in that many states design their programs to resemble private insur- 
ance.'® Additional research is needed to fully understand the implications of the 
underreporting. 

Another potential problem is that survey data on such things as types of income and 
expenses that may be disregarded for determining eligibility are also subject to misre- 
porting. In addition, some major surveys (such as the Current Population Survey) col- 
lect data on annual income but no information on fluctuations during the year, which 
would be relevant for determining eligibility for SCHIP. 

The Effect of SCHIP on Private Coverage 

Determining the extent to which enrollment in SCHIP is offset by reductions in pri- 
vate coverage is important for evaluating the overall effects of the program and for 
assessing the extent to which government spending on the program has reduced the 
number of children who are uninsured. The crowding out of private coverage can 
occur through various mechanisms. For example, some parents who would have oth- 
erwise had family coverage through their employer might decline it for their chil- 
dren — or might decline coverage altogether — if their children are eligible for SCHIP. 
In addition, previously unemployed parents might be more likely to decline coverage 
at a new job if their children are enrolled in SCHIP. To the extent that SCHIP makes 
private coverage less important for some families, the program might also increase the 
likelihood that low-income parents take jobs that offer higher cash wages rather than 


16. See Selden, Hudson, and Banthin, “Tracking Changes in Eligibility and Coverage Among Chil- 
dren”; and Lisa Dubay, John Holahan, and Allison Cook, “The Uninsured and the Affordability of 
Health Insurance Coverage,” Health Affairs, Web Exclusive, November 30, 2006. 

1 7. See Kathleen Thiede Call and others, “Uncovering the Missing Medicaid Cases and Assessing Their 
Bias for Estimates of the Uninsured,” Inquiry, vol. 38, no. 4 (Winter 2001/2002), pp. 396^08. 

1 8. See Joel C. Cantor and others, “The Adequacy of Household Survey Data for Evaluating the Non- 
group Health Insurance Market,” Health Services Research, vol. 42, no. 4 (August 2007), pp. 1739- 
1757; and Anthony T. Lo Sasso and Thomas C. Budimueller, "The Effea of the State Childrens 
Health Insurance Program on Health Insurance Coverage ,” of Health Economics, vol. 23, 
no. 5 (2004), pp. 1059-1082. 
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health insurance. Thus, even in the majority of states where SCHIP covers only chil- 
dren, the program could reduce private coverage among adults as well as children. 

SCHIP can also reduce private coverage by influencing the actions of employers. If 
employers of low-wage workers believe that SCHIP makes health insurance less 
important in attracting high-quality employees, some might reduce their contribution 
to the premiums for family coverage, reduce the level of benefits offered, stop offering 
family coverage, or stop offering insurance altogether. Such actions could lead to less 
private coverage among families that arc eligible for SCHIP as well as for those that 
are not. 

Families that substitute SCHIP for private coverage are generally better off because 
the cost (to the enrollees) is lower and the package of benefits may be more extensive. 
However, to the extent that employers respond to SCHIP by increasing premiums, 
reducing benefits, or declining to offer coverage, other families could be worse off. 

Little is known about how employers have responded to SCHIP. As discussed below, 
the limited evidence that is available suggests that SCHIP has not affected employers’ 
decisions on whether to offer coverage but may have caused them to modestly raise 
employees’ premiums for family coverage relative to the premiums for individual cov- 
erage. The implication is that most of the reduction in private coverage associated 
with the existence of SCHIP appears to result from parents choosing to forgo private 
insurance for their children and instead enroll them in SCHIP, presumably because 
the parents believe the program offers better benefits or lower costs than private insur- 
ance. 

The existence of SCHIP may also affect private coverage by increasing enrollment in 
the Medicaid program — a consequence of the outreach that states have conducted for 
SCHIP and the simplified application procedures that many have adopted (in some 
cases, for Medicaid as well as for SCHIP). That increased enrollment in Medicaid has 
probably been offset to some extent by a reduction in private coverage, for the same 
reasons that enrollment in SCHIP has probably been pardy offset by a reduction in 
private coverage. The reduction in private coverage associated with the increase in 
Medicaid coverage is probably smaller than that associated with enrollment in SCHIP, 
however, because people eligible for Medicaid have lower income and less access to 
private insurance than people eligible for SCHIP do. 

Efforts to Liinit the Substitution of SCHIP for Employment-Based Health Insurance. 

Federal law requires that the states have procedures in place to prevent people from 
substituting SCHIP for employment-based insurance. The Congress included that 
provision in the authorizing legislation because of concern about substitution, in part 
resulting from a study that estimated that an expansion of Medicaid in the late 1980s 
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and early 1990s caused a decline in private coverage that was about half the size of the 
increase in Medicaid coverage.^^ Subsequent studies obtained much lower estimates 
for the effects of Medicaid on private coverage.^® 

The potential for SCHIP to displace employment-based insurance is greater than it 
was for the expansion of Medicaid because the children eligible for SCHIP are from 
families with higher income and greater access to private coverage. According to one 
study, 60 percent of the children who became eligible for SCHIP had private coverage 
in the year before the program was established.^^ 

States have included a variety of features in their programs to try to prevent SCHIP 
from displacing employment-based insurance. A widely used approach is to impose a 
waiting period — that is, a specified length of time that children must be uninsured 
before becoming eligible for SCHIP. In 2006, 35 states had a waiting period, the two 
most common being six months (imposed by 16 states) and three months (imposed 
by 11).^^ Only one state had a waiting period that was longer than six months. Many 
states allow exceptions to the waiting period — ^when a parent loses private coverage for 
reasons considered involuntary (by losing his or her job, switching to a job that does 
not offer family coverage, or becoming disabled, for instance) or when the available 
insurance is considered too expensive (if the employee’s premiums exceed a specified 
percentage of income, for example, or if the employer contributes less than 50 percent 
to the cost of coverage). Most states collect insurance information on the applica- 
tion for SCHIP, and some verify that information with employers. Some states try to 
limit the displacement of employment-based insurance by requiring premiums and 
copayments within SCHIP. 

Estimates of the Effects of SCHIP on Private Coverage. Estimates vary about the 
extent to which SCHIP has resulted in less private coverage. The available studies, 
which have focused on the effects of SCHIP on children, use various data sources and 
methods. On the basis of a review of the available studies, CBO concludes that the 
reduction in private coverage among children is most probably between a quarter and 


19. That estimate included changes in coverage among children, women of childbearing age, and other 
adults (who were not eligible for Medicaid). Among children, the study found, the reduction in pri- 
vate coverage was equal to 40 percent of the increase in public coverage. See David M. Cutler and 
Jonathan Gruber, “Does Public Insurance Crowd Out Private Insurance?” The Quarterly Journal of 
Economics, vol. Ill, no. 2 (May 1996), pp. 391—430. 

20. See, for example, Linda J. Blumberg, Lisa Dubay, and Stephen A. Norton, “Did the Medicaid 
Expansions for Children Displace Private Insurance? An Analysis Using the SWVJ Journal of Health 
Economics, vol. 19, no. 1 (2000), pp. 33-60. 

21 . See Julie L. Hudson, Thomas M. Selden, and Jessica S. Banthin, “The Impact of SCHIP on Insur- 
ance Coverage of Children,” Inquiry, vol. 42, no. 3 (Fail 2005), pp. 232—254. 

22. Kaiser Commission on Medicaid and the Uninsured. Resuming the Path to Health Coverage fir 
Children and Parents. 

23. Rosenbach and others. Implementation of the State Childrens Health Insurance Program. 
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a half of the increase in public coverage resulting from SCHIP.^'^ That is, for every 
100 children who gain coverage as a result of SCHIP, there is a corresponding reduc- 
tion in private coverage of between 25 and 50 children.^^ 

Measuring the extent to which SCHIP is associated with a decline in private coverage 
is difficult because it requires comparing the insurance coverage of people under cur- 
rent law with an estimate of the coverage they would have had if the program did not 
exist. Analysts have estimated the reduction in private cover^e attributable to SCHIP 
by using various statistical models to try to remove the effects of other factors that 
affect private coverage. All studies that have been conducted to date have estimated 
the reduction in private coverage among children only; they do not capture any possi- 
ble reduction in private coverage among parents or other adults. Consequendy, the 
available estimates probably understate the total extent to which SCHIP has reduced 
private coverage. 

Some studies have estimated crowd-out by examining the insurance coverage of par- 
ticipants in SCHIP before they enrolled in the program. Such studies classify enrollees 
who had private insurance prior to being in SCHIP as having potentially substituted 
SCHIP for private coverage, and they classify those who were uninsured or covered by 
Medicaid as not having subsdtuted SCHIP for private coverage. One such study 
found that 28 percent of children enrolled in SCHIP in 10 states had private coverage 
at some time during the six months before they enrolled in the program.^® Such stud- 
ies probably understate the full extent to which SCHIP reduces private coverage 
because they do not account for the fact that some of the children who were unin- 
sured or enrolled in Medicaid prior to enrolling in SCHIP may have obtained private 

24. That range includes estimates obtained under various approaches. E.stimares differ under alternative 
specifications of the statistical models that analysts have used; some specifications yield estimates 
that are below or above the range cited. That range encompasses the estimates from specifications 
in the studies that CEO reviewed and considered most reliable. 

25. Nearly all studies have estimated the effect of SCHIP on private coverage generally (including both 
employment-based insurance and private nongroup coverage). Some observers might argue that 
studies should focus on the effects of the program on employment-based insurance, because federal 
law requires states to have procedures in place to prevent the substitution of SCHIP for such cover- 
age. However, estimates of the effects of SCHIP are not likely to be affected measurably by whether 
or not private nongroup insurance is induded. According to CEO’s analysis of data from the Cur- 
rent Population Survey, only about 6 percent of children in families with income between 100 per- 
cent and 200 percent of the poverty level had private nongroup insurance in the year before SCHIP 
was enacted, while about half had employment-based insurance. Moreover, a recent study found 
that, although SCHIP reduced coverage of children by employment-based insurance, it had no 
effect on private nongroup coverage of them. See Lisa Dubay and Genevieve Kenney, The Impact of 
SCHIP on Childrens Insurance Coverage: An Analysis Using the National Survey of America's Families 
(working paper, Washington, D.C.: Urban Institute, May 2007). 

26. See Anna Sommers and others, “Substitution of SCHIP for Private Covetage: Results from a 2002 
Evaluation in Ten States,” Health Affairs, vol. 26, no. 2 (March/ April 2007), pp. 529-337. 
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coverage if SCHIP had not been established.^^ Moreover, such studies do not account 
for the possibility that some of the children who were uninsured prior to enrolling in 
SCHIP may have lost coverage as a result of parents’ or employers’ response to the 
program (such as a decision by employers to drop family coverage or raise the premi- 
ums). In addition, in the surveys that are conducted for such studies, some parents 
might not have reported their children’s private coverage before they enrolled in 
SCHIP out of fear that their children could be dropped from the program if the state 
authorities learned about that coverage. 

There is limited evidence on whether SCHIP has alFected employers’ decisions about 
offering health insurance. Only one study has examined that issue, and it analyzed 
employers’ responses to SCHIP only through 200 1 It found no evidence that 
employers stopped offering single or family coverage in response to SCHIP but did 
find evidence su^esting that employers of low-wage workers reacted to the program 
by increasing the marginal cost of family coverage (which was defined as the differ- 
ence between employees’ premiums for family coverage and single coverage). For 
example, the study estimated, a hypothetical employer with 20 percent of its work- 
force with children eligible for public coverage would increase employees’ marginal 
cost of family coverage by about $120 per year (in 2001 dollars). The estimated 
increase was larger in states that experienced a higher-than-average increase in eligibil- 
ity for public coverage following the establishment of SCHIP and larger for employers 
with a higher percentage of the workforce with children eligible for public coverage. 

The study also examined the extent to which employees accepted private insurance 
that was offered. It found evidence su^esting that SCHIP reduced the percentage of 
employees who accepted any private covers^e, generally, and family coverage, specifi- 
cally. For example, at a hypothetical employer at which 20 percent of the workforce 
had children eligible for public coverage, the estimated percentage of employees who 
accepted any offer of insurance fell by an average of 1 percentage point. Among 
employees who accepted any coverage, a similar decline occurred in the percentage of 
workers who accepted family coverage. The estimated declines were greater for 
employers that had a higher percentage of workers tvith children eligible for public 
coverage. Such findings suggest that SCHIP can reduce private coverage of adults as 
well as children — in other words, that some workers may respond to SCHIP by 
declining coverage altogether, not merely declining coverage for their children. 


27. The uninsured population is not a static group but is constantly changing. Some people are unin- 
sured for long periods, while others are uninsured for shorter periods, such as between jobs. See 
Congressional Budget Office, How Many People Lack Health Insurance and For How Long? 

28. Thomas Buchmueller and others, “The Effect of SCHIP Expansions on Health Insurance Deci- 
sions by Employers,” Inquiry, vol. 42, no. 3 (Fall 2005), pp. 218-231. 
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Crowd-Out Effects from Expansions of SCHIP. Estimates reported in recent research 
measure average changes in private coverage since SCHIP has been implemented, 
which may differ from what would occur if policies were adopted to increase enroll- 
ment. For example, policies designed to increase enrollment among children who are 
currently eligible would involve less reduction in private coverage than would expand- 
ing the program to cover children in families with higher income. Such an expansion 
to those with higher income would probably involve greater crowd-out of private cov- 
erage than has occurred to date because such children have greater access to private 
insurance.^^ 

CBO has previously analyzed the effects of H.R. 976, the Childrens Health Insurance 
Program Rcauthorization Act of 2007, as passed by the House of Representatives. 
That analysis indicated that the legislation would result in 5.8 million children gain- 
ing coverage under Medicaid or SCHIP in 2012. Of that total, CBO estimated, 3.8 
million children would otherwise have been uninsured, and 2.0 million children 
would otherwise have had private coverage. Under H.R. 3963, the Childrens Health 
Insurance Program Reauthorization Act of 2007, as passed by the House, the out- 
come would be the same. Compared with the outcome under current law, the act 
would result in 5.8 million children gaining coverage under Medicaid or SCHIP, 
according to CBO s estimates. Again, of that total, 3.8 million children would other- 
wise have been uninsured, and 2.0 million children would otherwise have had private 
covera^. 

Those estimates suggest that about one-third of the children who would be newly 
covered under SCHIP and Medicaid would otherwise have had private coverage. For 
expansions of public coverage of the scale that would occur under those bills, it is 
unlikely that crowd-out rates could be substantially reduced below one-third.^® 
Although it is possible to establish policies that would reduce the extent to which 
SCHIP displaces private coverage, such policies would probably also reduce the 
enrollment of people who were not substituting public coverage for private coverage. 


29. According to CBO’s analysis of data from the Current Population Survey, 50 percent of children in 
families with income between 100 percent and 200 percent of the poverty level had private cover- 
age in 2005. The rate of private coverage was 77 percent among children in families with income 
between 200 percent and 300 percent of the poverty level, 89 percent among those between 300 
percent and 400 percent of the poverty level, and 95 percent among those over 400 percent of the 
poverty level. 

30. Another point of comparison is CBO’s estimate for the original SCHIP authorizing statute, the 
Balanced Budget Act of 1 997. At that time, the agency estimated that 40 percent of children cov- 
ered under SCHIP would otherwise have had private insurance coverage. 
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Effects of a Recent Directive on Enrollment in SCHIP 

According to a letter that the Centers for Medicare and Medicaid Services issued to 
state health officials on August 17, 2007, a state covering children in families with 
income above 250 percent of the poverty level or proposing to expand coverage to 
such children is required to have already enrolled at least 95 percent of eligible chil- 
dren in families with income below 200 percent of the poverty level. In addition, pri- 
vate employment-based insurance coverage for children in low-income families in the 
state may not have decreased by more than 2 percentage points over the prior five-year 
period. Further, the directive requires such a state to adopt five strategics for minimiz- 
ing the substitution of coverage under SCHIP for private coverage. The states must: 

■ Impose a waiting period of at least one year between the dropping of private 
coverage and enrollment in SCHIP for children in families with income above 
250 percent of the poverty level; 

■ Impose cost sharing in SCHIP that approximates the cost of private coverage; 

■ Monitor health insurance status at the time parents apply for coverage for their 
children under SCHIP; 

■ Verify families’ insurance status through insurance databases; and 

■ Prevent employers from changing dependent coverage polices to favor a shift to 
public coverage. 

On May 7, 2008, in response to inquiries from the states, CMS released a follow-up 
letter explaining certain aspects of the August 17 directive. The May 7 letter provides 
the following clarifications: 

■ Policies intended to prevent substitution apply only to children entering the pro- 
gram for the first time, not to those already enrolled (unless they leave the program 
and reapply later); 

■ States may submit alternatives to the 95 percent coverage test, which CMS will 
consider and approve if those states present supporting data showing their effec- 
tiveness in reducing crowd-out; 

■ CMS believes most states already meet the 95 percent test and will work with states 
regarding data sources CMS considers acceptable; and 

■ The policies stipulated in the August 17 directive do not apply to unborn children. 

The clarifications that CMS issued in its letter of May 7 are generally consistent with 
how CBO originally interpreted the directive of August 17; therefore, CBO has not 
altered its estimates of the policy’s impact on cost and coverage. 
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CBO’s analysis suggests that the impact of the directive on enrollment is likely to be 
modest under funding levels assumed in CBO s baseline projections. According to 
program and survey data, about 80 percent of enrollment in SCHIP in all states is by 
families with income below 200 percent of the poverty level; about 1 5 percent of 
enrollment, between 200 percent and 250 percent of the poverty level; and less than 5 
percent, over 250 percent of the poverty level. CBO assumes that families in the last 
category — constituting less than 5 percent — are potentially affected by the August 17 
directive. 

Consistent with those overall findings, administrative data suggest that fewer than 20 
states provide SCHIP coverage for children in femilies with income above 250 per- 
cent of the poverty level. Even in those states, the great majority of those covered chil- 
dren are from families with income below 200 percent of the poverty level. (Some 
states, however, had planned to expand their coverage to families with income above 
250 percent of the poverty level but dropped such plans after the directive was issued.) 

Given the way that CMS appears to be implementing the directive, the provision 
most likely to affect enrollment is the requirement that states impose at least a one- 
year waiting period between private coverage and enrollment in SCHIP for children 
in families with income above 250 percent of the poverty level. Only two states cur- 
rently have a waiting period as long as one year; many require no waiting period; and 
the majority of states with waiting periods set them at only three or six months. The 
requirement for a one-year waiting period would therefore mean that a number of 
children who currently could obtain coverage either immediately or three to six 
months after leaving private coverage would have their enrollment delayed or might 
never enroll in SCHIP, if they obtained private coverage during the waiting period. 
On the basis of an analysis of current waiting periods, CBO estimates that, under cur- 
rent law, enrollment in SCHIP would be reduced by 0.1 percent as a result of CMSs 
action. 

The directive could have much greater impact on enrollment in SCHIP if the Con- 
gress expanded the program significantly. Under its baseline projections for SCHIP 
which assume continued allotments of about $5 billion per year, CBO estimates that 
enrollment of children in SCHIP will fall from 6.8 million in 2009 to 3.3 million in 
2018, as the growth in health care costs per person diminishes the number of children 
that .states can cover with a fixed sum of money. However, if the Congress substan- 
tially increased SCHIP funding, additional states would probably wish to expand 
their programs to children in families with income above 250 percent of the poverty 
level. In that case, the directive of August 17 would be a more significant constraint 
on enrollment. 
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Mr. Pallone. Thank you, Doctor. Ms. Shah. 

STATEMENT OF DAYNA SHAH, MANAGING ASSOCIATE GEN- 
ERAL COUNSEL, U.S. GOVERNMENT ACCOUNTABILITY OF- 
FICE 

Ms. Shah. Mr. Chairman and members of the subcommittee, I 
am pleased to be here this morning to discuss GAO’s recent opinion 
about the August 17 letter issued by CMS concerning crowd-out or 
the substitution of SCHIP for other insurance coverage. 

In GAO’s opinion, the August 17 letter is a rule. Under the Con- 
gressional Review Act and as required by that Act, the letter must 
be submitted to Congress and to the GAO before it can take effect. 

Before I get to the heart of GAO’s opinion, I would like to note 
that the definition of rule in the Review Act adopts the definition 
in the Administrative Procedure Act, or APA, with some excep- 
tions, none of which are applicable here. 

While the focus of inquiry under the APA is often whether a 
statement is binding and whether it must follow notice and com- 
ment requirements, there are many types of agency statements 
that are not binding, do require notice and comment, but neverthe- 
less are rules under the APA’s broad definition. 

As a result, the answer to the question of whether a particular 
agency statement is a rule under the APA and under the Congres- 
sional Review Act does not turn on whether the rule is binding or 
subject to notice and comment requirements. 

Three particular elements of the APA definition were relevant to 
our review of the August 17 letter. Specifically, the letter was ap- 
plicable generally. It extended to all States seeking to cover chil- 
dren with effective family incomes above 250 percent of the federal 
poverty level, as well as those States already covering such chil- 
dren. 

Second, the letter had future effect. It was not concerned with 
present or past conduct. Finally, the letter was designed to imple- 
ment, interpret, or prescribe law or policy, in that it purported to 
clarify and explain the manner in which CMS supplied statutory 
and regulatory requirements to these states and sought to promote 
the implementation of SCHIP statutory requirements. The letter 
therefore met the general definition of rule. 

Three additional features of the August 17 letter supported our 
view that it is a rule that should have been submitted for review 
by Congress. First, the letter represented a marked departure from 
CMS’s settled interpretation of the regulatory provision governing 
crowd-out. Case law indicates that a change in settled interpreta- 
tion may only be made by a rule. 

Second, the letter gave a deadline for states to come into compli- 
ance by telling states currently covering children with effective 
family incomes over 250 percent of the federal poverty level that 
CMS expected those states to implement the letter’s provisions 
within 12 months or face possible corrective action. 

Third, we found it striking that CMS expressly relied on the Au- 
gust 17 letter last September when it disapproved New York’s re- 
quest to amend its SCHIP plan. CMS’s application of the letter in 
this way confirmed that it viewed the letter as having a binding 
effect. 
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Finally, a note about general statements of policy. CMS told us 
that the August 17 letter was a statement of policy announcing the 
course that the agency intended to follow in adjudications con- 
cerning compliance with regulatory requirements. In addition, the 
Justice Department characterized the letter as being either a state- 
ment of policy or an interpretive rule. 

Courts have generally held that a statement of policy is a type 
of rule, although not the type of rule requiring notice and comment. 
That said, the August 17 letter does not have the characteristics 
of statements of policy identified in case law. Its language has little 
of the tentativeness that courts had associated with policy state- 
ments. 

In addition, as I mentioned earlier, CMS itself treated the letter 
as a binding rule rather than a policy statement when it expressly 
relied on it to disapprove a State’s plan amendment. 

Mr. Chairman, that concludes my statement. I would be pleased 
to address any questions that you or other members of the sub- 
committee may have. 

[The prepared statement of Ms. Shah follows:] 
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CONGRESSIONAL REVIEW ACT 

Applicability to CMS Letter on State Children's Health 
Insurance Program 


What GAO Found 

The definition of “rule” in the Congressional Review Act incorporates by 
reference the definition of “rule" in the Administrative Procedure Act (APA), 
with some exceptions. The APA definition of rule includes three elements 
relevant to GAO’s consideration of the SCHIP letter: an agency statement is a 
rule if it is of general ^plicabOitj^ of future effect^ and designed to implement, 
interpret, or prescribe law or policy. GAO concluded that the letter meets 
these criteria and that none of the exceptions in the Review Act apply. GAO 
found the letter to be of general appiic^ility since it extends to all states that 
seek to enroll children with effective family Incomes exceeding 250 percent of 
the FPL in their SCHIP programs, as well as to stat^ that have already 
enrolled such children. In addition, GAO found it to be of future effect, that is, 
concerned with policy considerations for the future rather than the evaluation 
of past or present conduct Finally, GAO found that the letter is designed to 
implement, interpret, or prescribe law or policy since it purports to clarify and 
explain the marmer in which CMS applies statutory and regulatory 
requirements to states that want to extend coverage under their SCHIP 
programs to children with effective family incomes above 250 percent of the 
FPL and seeks to promote the implementation of statutory requirements 
applicable to state plans. 

The history of the regulatory provision regarding substitution of coverage 
supported the view that the August 17 letter is a rule. In issuing the proposed 
and final rules to implement SCHIP, CMS indicated that it could not require 
states to adopt any particular measures to prevent substitution of cover^e, 
stating that it did not have a statutory or empirical basis for doing so. In its 
August 17 letter, however, CMS states that its experience and information 
derived from the operation of SCHIP programs have made it clear that the 
potential for substitution is greater at higher income levels, and states seeking 
to expand their SCHIP populations should implement specific strategies to 
prevent substitution of coverage. Thus, the letter amounts to a marked 
departure from the ^ency’s settled interpretation of the regulation regarding 
substitution of coverage, and case law indicates that such a change may be 
made only by rule. Moreover, the agency expressly relied on the letter to 
disapprove a state request to amend its SCHIP plan to cover children with 
family incomes in excess of 250 percent of the FPL, confirming that the letter 
has binding effect and is, therefore, a rule. 

In response to GAO’s inquiries, CMS stated that the letter is a genera! 
statement of policy announcing the course that the agency intends to follow in 
adjudications concerning compliance with requirements ^ready set forth in 
regulations. The GAO opinion explained that statements of policy would 
appear to fit within the definition of rule in the APA and that courts have 
referred to them as rules. However, GAO also concluded that the August 17 
letter does not have the characterfetics of a statement of policy identified in 
case law. It evidences little, if any, of the tentativeness that is the halimark of 
a policy statement, ^d the ^ency has relied on the letter to disapprove a 
state plan amendment, treating the letter as if it were a bindir^ rule. 
United States Government Accountability Office 
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Mr. Chairman and Membeis of the Subcommittee: 

We appreciate the opportunity to participate in tody’s hearing on the 
August 17, 2007, letter issued by the Centers for Medicare & Medicaid 
Services (CMS) on the State Children’s Health Insurance Program 
(SCHIP). My t^timony focuses on GAO’s April 17, 2008, opinion, which 
addressed whether the CMS letter is a rule for purposes of section 251 of 
the Contract with America Advancement Act of 1996, ‘ commonly referred 
to as the Congressional Review Act (the Review Act)." In that opinion, we 
concluded that the letter is a rule under the Review Act, which, consistent 
with the Act’s requirements, must be submitted to Congress and the 
Comptroller General before it can take effect. 


Background 


SCHIP finances health care to low-income, uninsured children whose 
family incomes exceed the eligibility limits under their state’s Medicaid 
program, but who cannot afford other health insurance coverage.^ To 
participate in SCHIP, a state must submit a plan that describes how its 
program meets 2 q)plicable requirements and must receive approval of the 
plan from CMS.* States are required to amend their plans to reflect 
changes in federal law, regulation, or policy, and changes in the operation 
of their programs, including, for example, changes in eligibility criteria or 
benefits.® 


^ Pub. L No. 104-121, § 251, 110 Stat. 847, 868-74, codified at 5 U.S.C. |§ 801-808. 

® Applicability of the Congressional Review Act to Letter on State Children's Health 
Insurance Program, B-316048, April 17, 2008. The opinion is available at 
http://gao.gov/decisions/other/other.htm. 

®See42U.S.C.§ 1397aa. 

* 42 U.S.C. § i397aa(b). The authority vested in the Secretary of Health and Human Services 
to approve and disapprove SCHIP state plans and plan amendments has been delegated to 
the Administrator of CMS. Slate Child Health; Implementing Regulations for the State 
Children’s Health Insurance Program, 64 Fed. Reg. 60882, 60895 (Nov. 8, 1999) Q)roposed 
rule). 

‘ 42 C.P.R§ 457.60. 
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State SCRIP programs are subject to a number of statutory provisions that 
are designed to ensure that SCRIP coverage does not become a substitute 
for other public or private coverage. For example, a state plan must 
describe the procedures used to ensure that coverage under the plan does 
not substitute for coverage under group health plans, generally referred to 
as “crowd out."* Regulations promulgated by CMS require states to adopt 
“reasonable procedures” to prevent crowd out.'' Since CMS promulgated 
the regulations in 2001, states have adopted a number of different 
measures to prevent crowd out, which CMS has approved. 

In its August 17 letter, CMS purports to clarify the statutory and regulatory 
requirements concerning prevention of crowd out for states wishing to 
provide SCRIP coverage to children with effective family incomes in 
excess of 260 percent of the federal poverty level (FPL) and identifies a 
number of particular measures that these states should adopt. For 
example, according to the letter, states should impose cost sharing in 
approximation to the cost of private coverage and establish a minimum of 
a l-year period of uninsurance for individuals prior to receiving cover^e. 
In addition, the letter states that CMS will seek a number of assurances 
from states, including an assurance that the state has enrolled at least 95 
percent of the children in the state with family incomes below 200 percent 
of the FPL who are eligible for SCRIP or Medicaid. The letter indicates 
that CMS will ^ply the measures to states’ proposals to cover children 
with effective family incomes in excess of 250 percent of the FPL, as well 
as to states that already cover such children. According to the letter, CMS 
may take corrective action against states that fail to adopt the identified 
measures within 12 months. 


Discussion 


The definition of “rule” in the Review Act incorporates by reference the 
definition of “rule” in the Administrative Procedure Act (APA), with some 
exceptions. To determine whether the August 17 letter is a rule under the 
Review Act, we thus considered whether the letter is a rule under the APA 


*42 U.S.C. § i397bb(b)(3XC). 
’ 42 C.F.R§ 457.805. 
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and whether it falls within any of the exceptions contained in the Review 
Act.® Section 551(4) of the APA defines the term rule in pertinent part as 
“[t]he whole or a part of an agency statement of general or particular 
applicability and fiiture effect designed to implement, interpret, or 
prescribe law orpolicy or describing the organization, procedure, or 

practice requirements of an agency ”® This definition of rule has been 

said to include “nearly every statement an agency may make.”^® 

Agency statements that create binding legal norms — those that, for 
example, grant rights, impose obligations, or affect private interests — are 
lilies under the APA.“ These rules — usually called legislative rules — 
generally must be promulgated through notice and comment rulemaking 
procedures under 5 U.S.C. § 553. Courts have found that other agency 
pronovmcements also are rules as defined in 5 U.S.C. § 551, even if they do 
not create binding legal norms and are not subject to notice and comment 
rulemaking requirements under section 553. For example, agency 


® The Review Act excepts the following from its definition of rule: (1) rules of particular 
applicability, including a rule that ^proves or prescribes for future application rates, 
wages, prices, services, or allowances therefor, corporate or financial structures, 
reorganizations, mergers, or acquisifions thereof, or accounting practices or disclosures 
bearing on any of the foregoing; (2) rules relating to agency management or personnel; and 
(3) rules of agency organization, procedure, or practice that do not substantially affect the 
rights or obligations of non-agency parties. 5 U.S.C. § 804(8). As discussed below, the letter 
is not a statement of particular applicability; rather, it substantially affects all states that 
seek to cover childiw with effective family incomes in excess of 260 percent of the FPL, as 
weD as those states that already cover these children. The letter does not relate to agency 
management or personnel, and it does not relate to “J^ency organization, procedure, or 
practice” with no substantial effect on non-agency parties. Accordingly, we concluded that 
none of these three exceptions apply to the August 17 letter. 

’5U.S.C. §661(4). 

“ BatterUm v. Marshall, 648 F.2d 694, 700 (D.C. Oir. 1980) (citiity 6 U.aC. 5 661(4)). 
"Mat 70002. 
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guidance documents and manuals have been held to be rules.^^ Agency 
documents th^ clarify or explain existing legal requirements also have 
been held to be mles.*® Whe^er a particular agency pronouncement is a 
rule under section 551, therefore, does not turn on whether the rule 
subject to notice and comment rulemaking requirements under section 
553. Legislative history of the Review Act confirms that it is intended to 
include almost all rules that an agency issues and reaches far more than 
those that must be promulgated according to the notice and comment 
requirements of section 553.“ 

The APA definition of rule includes three elements relevant to our 
consideration of the SCRIP letter an agency statement is a rule if it is of 
general ^plicability; of fiiture effect; and designed to implement, 
interpret, or prescribe law or policy. We concluded that the August 17 
letter meets these criteria. We found the letter to be of general, rather than 
particular, applicability since it extends to all states that seek to enroll 
children with effective family incomes exceeding 250 percent of the FPL in 
their SCRIP programs, as well as to all states that have already enrolled 


** See Reno v. Koray, 515 U.S. 50, 60-61 (1995) (internal agency guideline was a rule under 
the APA); ShcUala v. Guernsey Memorial Hospital, 514 U.S. 87, 99-100 (1996) Oprovision of 
the Medicare Provider Reimbursement Manual was a rule under the APA); Appalachian 
Power Co. v. Environmental Protection Agency, 208 F.3d 1015, 1021-22 (D.C. Cir. 2000) 
(agency guidance document can be rule under the APA); Professionals and Patients for 
Customised Care v. Shalala, 56 F.3d 692, 601-02 (5th Cir. 1996) (FDA Compliance Policy 
Guide was a rule, but was exempt from notice and comment procedures as a statement ^ 
policy or interpretative rule). 

€.g., A.D. Transport Express, Inc. v. United States, 290 F.3d 761, 768 (6th Cir. 2002) 
(order explaining agency regulation is an interpretative rule under the APA); Guardian 
Federal Savings and Loan Ass’n v. Federal Savings and Loan Insurance Corp., 589 P.2d 
658, 664 (D.C. Cir. 1978) (agency statements that clarify laws or regulations are rules tmder 
the APA). 

“ 142 Cong. Rec. H3005 (daily ed. Mar. 28, 1996) (statement of Rep. McIntosh) (noting that 
although agency interpretive rules, general statements of policy, guideline documents, and 
^ency policy and procedure manuals may not be subject to notice and comment 
requirements, they are covered under the congressional review provisions of the new 
chapter 8 of title 5). 
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such children.'® In addition, we found it to be of ftiture effect, that is, 
concerned with policy considerations for the fiiture rather than the 
evaluation of past or present conduct.'® Finally, the letter purports to 
clarify and explain ttie manner in which CMS applies statutory and 
regulatory requirements to states that want to extend coverage under their 
SCHIP programs to children with effective family incomes above 250 
percent of the FPL and seete to promote the implementation of statutory 
requirements ^plicable to state plans. Accordingly, we found that the 
letter is designed to implement, interpret, or prescribe law or policy.'^ 

The history of the regulatory provision regarding substitution of coverage 
supported our view that the August 17 letter is a rule. In the preamble to 
the proposed rule to implement SCHIP, CMS indicated that it could not 
require states to adopt any particular measures to prevent substitution of 
coverage, stating that it did not have a statutory or empirical baste for 
doing so.'® CMS confirmed this interpretation in a final rule.'® In its August 
17 letter, however, CMS states that its experience and information derived 
from the operation of SCHIP programs have made it clear that the 
potential for substitution is greater at higher income levels, and states 
seeking to expand their SCHIP populations should implement specific 


Cf. U.S. Dep’t of Justice, Attorney General’s Manual on the Administrative Procedure 
Act 13 (1947) (the terra rule includes statements of particular appbcability ^plying either 
to a class or to a single person). 

See Bowen v. G&nyeUnm University Hospital, 488 U.S. 204, 216 (1988) (Scalia, J., 
concurring) (“ftiture effect” means that agency statement will have legal consequences for 
the future); see also U.S. Dep’l of Justice, Attorney General's Manual on the 
Administrative Procedure Act at 14 (rulemaking regulates the future conduct of either 
groups of persons or a single person and is essentially legislative In nature because it 
operates in the future and is primarily concerned with policy considerations, while 
a^udication is concerned with the determination of past and present rights and liabilities). 

” See A.D. Transport Express, Inc., 290 F.3d at 768 (order explaining agency regulation is 
an interpretative rule under the APA); Guardian Federal Savings and Loan Aw’n, 589 
F.2d at 664 (agency statements that clarify laws or regulations are rules under the APA), 

64 Fed. Eeg. at 60921-22. 

See State Child Health; Implementing Regulations for the State Children’s Health 
Insurance Program, 66 Fed. Reg. 2490, 2601-05 (Jan. 1 1, 2001) (final rule). 
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strategies as “reasonable procedures” to prevent substitution of coverage 
(for example, a minimum 1-year period of uninsurance before receiving 
SCHIP coverage). Hius, the letter amounts to a marked departure from the 
agency’s settled interpretation of the regulation regarding substitution of 
coverage, and case law indicates that such a change may be made only by 
rule“ 

We also found it significant that CMS had expressly relied on the letter to 
disapprove a state’s request to amend its SCHIP plan to cover children 
with family incomes above 250 percent of the FPL. Specifically, in April 
2007, the state of New York requested permission from CMS to amend its 
SCHIP plan to provide coverage to children with family incomes up to 400 
percent of the FPL. CMS denied New York's request with specific reliance 
on the terms of the August 17 letter. For example, CMS in^cated that the 
state failed to provide assurances that it had enrolled at least 95 percent of 
the children with family incomes below 200 percent of the FPL and that 
“as outlined in an August 17, 2007, letter, . . . such assurances are 
necessary to ensure that expansion to higher income populations does not 
interfere with the effective and efficient provision of child health 
assistance." CMS also cited the fact that the state's proposal did not 
include a 1-year period of unmsurance for populations over 250 percent of 
the FPL. CMS concluded stating that its disapproval was “consistent with 
the August 17, 2007, letter to State Health Officials discussing how . . . 
existing statutory and regulatory requirements should be applied to all 
States expanding SCHIP effective eligibility levels above 250 percent of the 
FPL.” This application of the letter to deny New York’s proposed plan 


^ See SBC Inc. v. Federal Communicatiims Commission, 4i4F.3d 486, 498(3<1 Cir. 2005) 
(if agency’s present interpretation of regulation is a fundamental modification of previous 
inteipretafion, the modification can only be accomplished through noUce and comment 
rulemaking); Shell Offshore Inc. v. Babbitt, 238 F.3d 622, 629 (5th Cir. 2001) (settled policy 
of an agency is bind^g on the agency and may be changed only through a rule); Alaska 
Professional Hunters Ass’n v. Federal Aviation Administration, 177 F.3d 1030, 1033-34 
(D.C. Cir. 1999) (an agency is bound by settled interpretation given to its own regulation 
that agency can change only by rulemaking). 
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amendment served to confirm that the letter has binding effect and is, 
therefore, a rule.^* 

During the couise of our work, we requested the views of the General 
Counsel of the Department of Health and Human Services on whether the 
August 17 letter is a rule for purposes of the Review Act^ The respoitse 
from the Director of the Center for Medicaid and State Operations within 
CMS did not directly address that issue. CMS indicated, however, that the 
letter is a “general statement of policy that announces the course which 
the agency intends to follow in adjudications concerning compliance with 
requirements already set forth in regulations.” The agency also referred vs 
to a document prepared by the Department of Justice, which asserted that 
the August 17 letter was a general statement of policy. 

As discussed in our opinion, general statements of policy would appear to 
fit squarely within the definition of rule in the APA since they advise the 
public prospectively of the manner in which an agency proposes to 
exercise a discretionaiy power or what the agency will propose as policy.*® 
Further, courts have referred to them as rules.** While some cases seem to 


^'See Appalachian Power Co., 208F.3dat 1020-21 (if an agency treats a pronouncement as 
if it were controlling, if it bases enforcement actions on the policies in the document, and if 
it leads private parties or states to believe they must comply with the pronouncement’s 
tenas,itisaTfAey,McLouthSteelProductsC^. v. Thomas, S38F.2d 1317, 1321 (D.C. Cir. 
1988) (because agency used policy statement to determine regulated entities’ obligations, 
policy statement is, therefore, a rule). 

** In documents filed in related litigation, the Department of Justice has characterized the 
August 17 letter as a rule. See New York v. United States Dep’t qf Health and Human 
Services, No. 07 Civ. 08621 (S.D.N.Y. filed Oct. 4, 2007) (Defs Mem. Supp. Mot. Dismiss, p. 
33). 

^See U.S. Dep’t of Justice, Attorney General’s Manual on the Administrative Proc^ure 
Act at 30, n. 3. 

** See, e.g., Chrysler v. Brxnon, 441 U.S. 281, 301 (1979) (“the central distinction among 
agency regulations found in the APA is that between ‘sidastantive rules’ on the one hand 
and ‘interpretive rules, general statements of policy, or rules of agency organization, 
procedure, or practice’ on the otiver’); Nod v. Chapman, 508 F.2d 1023, 1030 (2d Cir. 1976) 
(general statement of policy is a rule directed at agency staff on how it will perform 
discretionary function); Guardian Federal Savings and Loan Ass’n, 589F.2dat6^ 
(describing test for determining whether “a rule is a general statement of policy”). 
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suggest that general statements of policy are not mles under the APA,^ the 
better reading of these cas^, in our view, is that statements of policy are 
rules under section 551 of the APA but not the type of rules for which the 
APA requires notice and comment procedures because they are tentative 
statements of future intent and by their nature do not have the force of 
law. 

Further, even if these cases are read to mean that general statements of 
policy are not rules under the APA, we foimd that the August 17 letter does 
not have the characteristics of a general statement of policy identified in 
case law. One case provided a particularly useful e3q)lanation of the type 
of language typically found in an agency general statement of policy. In 
Pacific Gas and Electric Co. v. Federal Power Commission,^ the United 
States Court of Appeals for the District of Columbia Circuit considered a 
pronouncement, styled a “statement of policy,” that expressed the Federal 
Power Commission’s (Commission) view of how deliveries of natural gas 
should be prioritized during periods of shortage. The court held that the 
pronouncement was a generk statement of policy, noting the tentative 
nature of the statement and the Commission’s acknowledgment that any 
particular decisions on curtailment could only be made in further 
proceedings. Among other things, the court found it significant that the 
statement indicated it was the curtailment policy that the Commission 
“proposes to implement” and the “plan preferred by the Commission,” 
which “will serve as a guide in other proceedings.” In addition, the 
Commission itself intended the statement only “to state initial guidelines 
as a means of facilitating curtailment planning and the adjudication of 
curtailment cases.” In effect, the Commission statement was a starting 
point to frame consideration of future proposals. 


^See, e.g., Sugar Cane Growers Cooperative of Florida v. Veneman, 289 F.3d89, 96 (D.C. 
Cir. 2002) (some agency pronouncements lack the firmness of a prescribed standard to be 
considercKi rules); Sy^or International Corp. v. Shalala, 127 F.3d 90, 94 (D.C, Cir. 1997) 
(the primary distinction between a rule and a general statement of policy is whether the 
agency intends to bind itself to a legal position); Pacific Gas and Electric Co. v. F&ierol 
Power Commission, 606 F.2d 33, 37 (D.C. Cir. 1974) (suggesting that policy statements are 
not rules under the APA). 

“ 506 F.2d 33 (D.C. Cir. 1974). 
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We analyzed CMS’s August 17 letter under the criteria used by the court to 
determine that the Commission’s pronouncement was simply a statement 
of policy and concluded that the letter does not meet the criteria. The 
specific measures identified in the letter are not characterized as 
“proposals” or measures that are under development or to be implemented 
or adopted by later action; on the contrary, the letter sets forth ig)ecific 
strategies that states seeking to expand their SCRIP populations should 
implement as “reasonable procedures” to prevent substitution of coverage. 
In addition, the letter contains no indication that the strategies are only 
guidelines that may or may not be applied in subsequent proceedings or 
express reference to exceptions in particular instances. Finally, the time 
frame specified in the letter for states to conform to the CMS “review 
strategy” evidences the agency’s intention to give the letter present and 
binding effect; if the letter were simply precatory or tentative in nature, 
then there would be no need to establish a deadline by which states would 
need to implement the measures in the letter or face the possibility of a 
corrective action by the agency.^ Because the letter establishes a deadline 
by which “affected States” need to Implement its measures or face the 
possibility of corrective action, we found that it evidences little, if any, of 
the tentativeness that is the hallmark of a policy statement. 

In addition to the particular language of a statement, courts look to an 
agency’s actions in relation to the statement to determine whether it is a 
general statement of policy. As a number of courts have noted, a critical 
test of whether a rule is a general statement of policy is its practical effect 
in subsequent administrative proceedings. If the agency relies solely on the 
pronouncement itself to determine rights and obligations of others, the 
agency has treated the policy statement as if it were a binding rule, not a 


” Cy. Community Nutrition Institute v. Young, 818 F.2d 943, 947 (D.C. Cir. 1987) (agency 
pronouncement instructing regulated entities to obtain “exception” from standard in 
announcement indicated pronouncement was intended to be binding). 
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general statement of policy.^ CMS’s express reliance on the August 17 
letter to deny the state of New York’s request to amend its SCHIP plan led 
us to conclude that the letter is not a policy statement. This conclusion 
was reinforced by our observation that the August 17 letter reflects a 
significant change in the agency’s settled interpretation of 42 C.F.R. § 
467.805, which policy statements by their nature do not do.^ 


Conclusion 


Contacts and 
Acknowledgments 


We concluded that the August 17, 2007, letter to state health officials is a 
rule for the purpose of the Review Act on the grounds that it is a statement 
of general applicability and future effect designed to implement, interpret, 
or prescribe law or policy with regard to SCHIP. Furthermore, we foimd 
that the letter does not come within any of the exceptions to the definition 
of rule contained in the Review Act. We expressed no opinion on the 
applicability of any oflier legal requirements, including, but not limited to, 
notice and comment rulemaking requirements under the APA, or whether 
the August 17 letter would be a valid interpretation of statutes or 
regulations. 

Mr. Chairman, this concludes my prepared statement. I would be happy to 
respond to any questions that you or other Members of the Subcommittee 
may have. 


For further information regarding this testimony, please contact Dayna 
Shah at (202) 612-8208 or shahd@gao.gov. Contact points for our Offices of 
Congressional Relations and Public Affairs may be found on the last page 


^See Public Citizen, Inc. v. United Stales Nuclear Regulatory Commission, 940 F.2d 679, 
682-83 (D.C. Cir. 1991) (courts look to agency's actual application of statement to 
determine its nature if language and context of agency statement are not conclusive); 
Gzcardian Federal Savings and Loan Ass ’n, 589 F.2d at 666 (in subsequent administrative 
proceeding, agency cannot claim that prior statement of policy itself resolves contested 
issues). 

^ See Sgncor International Corp., 127 F.3d at 94 (a general statement of policy does not 
impede, elaborate, or interpret a legal norm, but explains the agency’s manner of enforcing 
the exi^g legal norm). 
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Mr. Pallone. Thank you, Ms. Shah. Mr. Rosenberg. 

STATEMENT OF MORTON ROSENBERG, SPECIALIST IN AMER- 
ICAN PUBLIC LAW, AMERICAN LAW DIVISION, CONGRES- 
SIONAL RESEARCH SERVICE 

Mr. Rosenberg. I am Morton Rosenberg, a Specialist in Amer- 
ican Public Law in the American Law Division of the Congressional 
Research Service. I thank you for inviting me here today to com- 
ment on the legal and practical issues associated with the August 
17, 2007 letter issued by the Director of the Center of Medicaid and 
State Operations of the Centers for Medicare and Medicaid Serv- 
ices to all State health officials. 

That letter, as you are aware, ostensibly clarified how CMS 
would apply existing statutory and regulatory requirements in its 
review of state request to extend eligibility of the SCHIP Program 
to children and families with effective income levels above 250 per- 
cent of the federal poverty level. 

Our analysis of the statutory scheme of the CRA, its legislative 
history, opinions of the general counsel of GAO, indicates that the 
drafters of the congressional review provision were concerned with 
the then-prevalent actions that had the practical effect of imposing 
binding norms on non-agency parties without being promulgated in 
conformance with requirements of notice and comment rulemaking. 
And in response. Congress adopted a very broad definition of the 
term rule that would capture such actions for congressional review. 
The rulings of several appellate courts recognizing the invalidity of 
such actions support the CRA’s history and the GAO interpreta- 
tions. 

The courts have also indicated that past practices of an agency 
in implementing a rulemaking may be looked at for insight as to 
the understanding the reliance that regulated parties and bene- 
ficiaries have placed on such past agency practices. In such in- 
stances, the courts have held that an abrupt change of course re- 
quires a new rulemaking proceeding to substantively alter those 
practices and relied-on interpretations. 

In this instance, the CMS practice under the 2001 crowd-out 
rules arguably have created a binding norm, and therefore chang- 
ing such practices would be an action that is covered by the CRA 
and that such changes may not be implemented until they are re- 
ported to Congress and the Controller General. 

And so concluding, I have taken into account CMS’s May 7 clari- 
fication of its August 17, 2007 clarification, which does not alter 
the nature, I believe, of the 2007 letter. 

I thought it would be useful to you if I focused to provide you 
with my understanding of the nature, purpose and intent of the re- 
view scheme established by the CRA and how and why it differs 
from the scheme of judicial review with final agencies rules under 
the Administrative Procedure Act. 

In particular, I want to focus on Congress’s adoption of a broader 
definition of the rule under the CRA that is applicable to judicially 
reviewable rules under the APA and why that may make a dif- 
ference in how Congress might address the current controversy. 

The congressional review mechanism, properly known as the 
Congressional Review Act, requires that all agencies promulgating 
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a covered rule must submit that report to each house of Congress 
and to the controller general. And it must accompany it with a copy 
of the rule, a concise general statement describing the rule, and a 
proposed effective date. A covered rule under the statute cannot 
take effect if the report is not submitted. 

The broad definition of a rule found in the CRA is adopted from 
5514 of the Administrative Procedure Act, which provides that the 
term rule means the whole or part of agency statement of general 
applicability and future effect desired to implement, interpret, or 
prescribe law policy. The legislative history of that 5514 indicates 
that term is to be very broadly construed and that is covers all 
kinds of documents and is not limited to substantive rules but em- 
braces interpretative, organizational, and procedural rules as well. 
And the courts have recognized that it covers virtually every state- 
ment an agency can make. 

The drafters of the Congressional Review Act arguably purposely 
adopted the broadest possible definition of the term rule when they 
incorporated that provision from the APA. The history of the CRA 
makes it clear that adoption of the broad definition of rule, the re- 
view process would not be limited to coverage of only rules that 
were required to comply with the notice and comment provisions of 
the APA or any other statutorily required variations of the notice 
and comment procedures but would rather encompass a wide spec- 
trum of agency activities characterized by their effect on the regu- 
lated public. 

The committee stated the committee’s intent in these subsections 
is to include matters that substantially affect the rights and obliga- 
tions of outside parties. The essential focus of this inquiry is not 
on the type of rule but on its effect on the rights and obligations 
of the parties. 

The drafters of the CRA indicated their awareness of the practice 
of agencies at that time of avoiding the notification and public par- 
ticipation requirements of the APA by utilizing the issuance of 
other documents as a means of binding the public either legally or 
practically. And know that it was the intent of the legislation to 
subject just such documents to cvongressional scrutiny. 

Again the framers emphasize the adoption of the broad definition 
of a covered rule was to focus Congress not on the type of rule but 
on the rule’s effect on the rights or obligations of non-agency par- 
ties. 

In sum, it is arguable that the heart of the drafters’ design of the 
CRA was the creation of a review mechanism that would uncover 
and remedy in a timely manner what were viewed as agency at- 
tempts to evade congressional oversight, presidential executive 
order review, and the requirements of public comment and judicial 
review under the APA. 

Time-consuming legislation was seen as an anathema to achiev- 
ing accountable agency public policy results. The critical point here 
then is that Congress does not have to rely on the uncertainty of 
lengthy civil litigation. It can call up for review any covered rule 
it wishes. It is not required to demonstrate standing, rightness, fi- 
nality, jurisdiction, or any showing of arbitrariness or unreasonable 
decision making. You simply have to determine that it is contrary 
to the way that you expect the program to be administered. And 
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if you use the CRA properly, you have the benefit of expedited con- 
sideration of a disapproval measure, which, if not vetoed, accom- 
plishes a retroactive nullification that is not subject to judicial re- 
view. 

Finally, this process can be initiated even though the document 
has not been reported. Thank you. 

[The prepared statement of Mr. Rosenberg follows:] 
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Mr. Chairman and Members of the Subcommittee 

I am Morton Rosenberg, a Specialist in American Public Law in the American Law Division 
of the Congressional Research Service (CRS). I thank you for inviting me here today to comment 
on the legal and practical issues associated with an August 1 7, 2007 letter issued by the Director of 
the Center for Medicaid and State Operations of the Centers for Medicare and Medicaid Services 
(CMS) to all state health officials. That letter ostensibly “clarified” how CMS would apply existing 
statutory and regulatory requirements in its review of state requests to extend eligibility under the 
State Children’s Health Insurance Program (SCHIP) to children in families with effective family 
income levels above 250 percent of the Federal poverty level (FPL). 

In particular, you inquire whether the CMS “clarification” letter is a rule under the 
Congressional Review Act (CRA) which should have been reported to the Congress and subjected 
to review and possible nullification by passage of a joint resolution of disapproval. As you are aware, 
the Chairman of the Senate Finance Committee asked CRS to address this question, and on January 
10, 2008, we responded that our examination of the statutory scheme of the CRA, its legislative 
history. Government Accountability Office (GAO) opinions interpreting the scope of the coverage 
of the term “rule” under the Act, and analogous judicial precedents, suggested that a reviewing court 
is likely to hold that the legal or practical effect of the CMS document is to alter the rights, duties 
and obligations of non-agency parties subject to the document. As a consequence, the agency’s 
action arguably should have been submitted for congressional review under the CRA before it could 
become effective.' Subsequently, the Chairman and Ranking Minority Member of the Senate Finance 


‘ For a broad overview and assessment of the CRA since its passage in 1996, see Morton Rosenberg, CRS 
Report RL30116, Congressional Review of Agency Rulemaking: An Update and Assessment of the 
Congressional Review Act After a Decade, May 8, 2007 (CRA Report). For an in-depth discussion of 
procedural issues that may arise during House and Senate consideration of disapproval resolutions, see 

(continued...) 
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Committee also asked GAO to assess the CMS action. GAO concluded that the letter was “a rule that 
must be submitted for review under the CRA before it can take effect because it is a statement of 
general applicability and future effect designed to implement, interpret or prescribe law or policy 
with regard to the SCHIP program.” * Both analyses were publicly released by the Chairman on April 
18,2008.’ 

This testimony will proceed as follows. First, we will describe the content and scope of the 
CMS letter and the agency’s subsequent actions enforcing its prescriptions. Next, congressional, 
state, and public reactions to the letter and subsequent CMS action are described, followed by a 
review of the legislative history of the 2001 rule that established the regulatory scheme that was 
clarified by the CMS letter. We will then explain the nature, purpose, and intent of the review 
scheme established by the CRA and how and why it differs from the scheme of judicial review of 
final agency rules under the Administration Procedure Act (APA). In particular, we will focus on 
Congress’ adoption of a broader definition of a rule under the CRA than is applicable to judicially 
reviewable rules under the APA, and address the question whether the CRA review process may be 
initiated even if an agency has not reported a covered rule. The testimony concludes with an 
assessment of legislative options available to it under the CRA and otherwise. 


' (...continued) 

Richard S. Beth, CRS Report RL31 160 Disapproval of Regulations by Congress: Procedure Under the 
Congressional Review Act, October 10, 2001 (Archived). 

’ Letter to the Honorable John D. Rockefeller, fV, Chairman, Senate Subcommittee on Health Care, 
Committee on Finance, and the Honorable Olympia Snowe, Ranking Minority Member, Senate 
Subcommittee on Health Care, Committee on Finance, B-316048, April 17, 2008. 

’ BNA Daily Report for Executives, “Lawmakers Cite GAO, CRS Findings In Faulting CMS’s 2007 
Enrollment Directive,” No. 76, April 21, 2008 at A17. 
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The CMS Letter 

The CMS letter explained that its experience and the information gathered in the operation of 
SCHIP programs indicated that procedures that had been utilized by the states to ensure SCHIP 
coverage under private group health plans (so called “crowd-out” procedures) were not working 
effectively and that it had “become clear that the potential for crowd-out is greater for higher income 
beneficiaries.” As a consequence of this determination, the CMS letter announced that henceforth the 
five crowd-out “strategies” that over the years had been identified as reasonable crowd-out prevention 
procedures, any one or more of which could be adopted by a state, if they were considered necessary, 
were now mandatory in their entirety on states that expanded eligibility above the effective level of 
250% of the FPL. States would now also have to incorporate three new components as part of these 
strategies, including requiring state establishment of a one-year period of uninsurance for individuals 
prior to receiving aid. In addition, a state must now make “assurances” that it has enrolled at least 
95% of the children in the state below 200 percent of the FPL who are eligible for SCHIP or 
Medicaid; that the number of children in the target population insured through private employers has 
not decreased by more than two percentage points over the prior five-year period; and that the state 
is current with all reporting requirements in SCHIP and Medicaid reports relating to crowd-out 
requirements. The new review requirements apply to SCHIP state plans and section 1115 
demonstration waivers that include SCHIP populations. CMS stated it “expected affected States to 
amend their SCHIP state plan (or 1 1 1 5 demonstrations) in accordance with this review strategy within 
12 months, or CMS will pursue corrective action” to effect compliance with the CMS guidance. 
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Reaction to the CMS Letter 

The CMS letter raised immediate concerns among some Members of Congress, certain states 
and with child health interest groups that the new conditions imposed would effectively make it 
difficult if not impossible, for states to cover uninsured children.'* Proponents of the CMS action 
countered that it clarifies existing law, preserves SCHIP for the core population it was intended to 
serve, deters further erosion of private coverage, and ensures that states are moving forward on 
meeting the basic goals of the program.’ 

A SCHIP reauthorization bill, H.R. 976, addressing the source of the concerns raised by the 
CMS letter, was sent to the President and was vetoed on October 18, 2007. A modified version of 
H.R. 976, H.R. 3963, was sent to the President who again vetoed it on November 1 2. Congressional 
overrides of both vetoes failed.* On September 7, 2007, the Acting Administrator of CMS denied 
New York State’s state plan amendment (SPA) which would increase the financial eligibility standard 
for its separate SCHIP program from its current effective family income eligibility level to or below 
400 percent of the FPL. The SPA also proposed to implement a six month waiting period of prior 
uninsurance for children with family incomes above 250 percent of the FPL with certain limited 
exceptions. The denial was the first to rely on the CMS letter. CMS held that New York had “failed 
to provide assurances that the state had enrolled at least 95 percent of the children in the core targeted 
low-income child population, those with family incomes below 200 percent of the FPL. In the absence 


‘ See, e.g. Cindy Mann and Michael Odeh, “Moving Backward: Newly Imposted Limits on States’ Ability 
to Cover Children, “ Center for Children and Families, Georgetown University Health Policy Institute 
(August 30, 2007) accessible at http://ccfgeorgetown.edu/pdfs/cmsdirective.pdf (Moving Backward). 

’ See, e.g. Nina Owcharenko, “The Administration’s SCHIP Regulations: A Sound Prescription,” Web Memo 
No. 1591, August 27, 2007, accessible at www.heritage.org/ research/ healthcare/ wmlS91 Icfin. 

‘ See CRS Report RS22746, “SCHIP: Differences between H.R. 3963 and H.R. 976,” by Evelyne P. 
Baumrucker, et al. 


CRS-5 




57 


of such assurances, I cannot conclude that New York is effectively and efficiently using available 
resources to serve that core population, such that expansion to higher income levels would not divert 
resources from serving the core population.” The CMS Director also found unreasonableNew Y ork’s 
procedures for deterring crowd-out by having a six month rather than a one-year uninsurance period 
for populations over 250 percent of the FPL as required by the August 2007 CMS letter. 

On October 4, 2007, New York, joined by Illinois, Maryland, and Washington, filed suit in 
federal district court in the Southern District of New York challenging the validity of the CMS letter 
on the grounds that it “constituted illegal rulemaking not in conformance with applicable requirements 
of the Administrative Procedure Act” and HHS’s published rulemaking policy; that “the requirements 
it imposed are in excess of the authority vested in the Secretary of HHS under applicable law;” and 
that “it imposes requirements that are not set forth in statute or codified regulations... 

The New York rejection and its lawsuit, underlines the potentially large direct impact the CMS 
letter may have.CMS has determined that “states with eligibility above 250 percent FPL when income 
disregards are included are California, Connecticut, the District of Columbia, Georgia, Hawaii, 
Maryland, Massachusetts, Minnesota, Missouri, New Hampshire, New Jersey, New Mexico, 
Pennsylvania, Rhode Island, Tennessee, Vermont, and Washington.”* Four other states have income 
eligibility thresholds at or slightly below 250 percent of the FPL but apply deductions when computing 
eligibility.’ 


’ Complaint, State of New York et al. v. U.S. Department of Health and Human Services, Case no. 07-CrV- 
8621, filed October 4, 2007. 

' See, letter to The Honorable Joe Barton, from Dennis G. Smith, Director, Center for Medicaid and State 
Operations, dated January 22, 2008. 

’ For instance, by deducting income used to pay for child care expenses. 
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The Legislative History of the Crowd-Out Rule 

The number of states that currently exceeds the new 250 percent of FPL eligibility threshold is 
arguably reflective of the policy of flexibility that prevailed since the adoption of the current 
rulemaking scheme in 2001 The Statement of Basis and Purpose accompanying and explaining the 
200 1 final rale makes it clear that many rigid standards in the original Notice of Proposed Rulemaking 
were abandoned after consideration of public comments. The crowd-out procedure language at 42 
C.F.R. § 457.805, relied upon by CMS as authority for the more stringent guidance restrictions here 
in question, simply requires that “[t]he state plan must include a description of reasonable procedures 
to ensure that health benefits coverage provided under the state plan does not substitute for coverage 
provided under group health plans as defined at section 457-10.” The introduction to the 2001 rules’ 
preamble explains: 

Due to a general lack of evidence of the existence of substitution below 200 
percent of the FPL and the significant number of comments received on this 
subject, we have revised the final rule to clarify our policy related to 
substitution. The preamble to the final rule clarifies that for coverage 
provided other than through premium assistance programs, we will no longer 
require a substitution prevention strategy for families with incomes below 
250 percent of the FPL. Instead, States will be required to monitor the 
occurrence of substitution below 200 percent of the FPL. Between 200 and 
250 percent of the FPL, we will work with States to develop procedures, in 
addition to monitoring, to prevent substitution that would be implemented in 
the event that an unacceptable level of substitution is identified. Above 250 

See 66 Fed. Reg. 2490, 2493, 2602-2610 (January 11, 2001). 
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percent of the FPL, States must have a substitution prevention mechanism in 
place, however we encourage States to use other strategies than waiting 
periods. 

For States wishing to utilize premium assistance programs, we have revised 
the final rule to provide additional flexibility. While we have retained the 6- 
month waiting period without group health plan coverage, States have 
flexibility to include a number of exceptions for circumstances such as 
involuntary loss of coverage, economic hardship, and change to employment 
that does not offer dependent coverage. We have also removed the 
requirement for States to demonstrate an employer contribution of at least 60 
percent when providing coverage through premium assistance programs. 

Rather, we have clarified that States must demonstrate cost-effectiveness of 
their proposals by identifying a minimum contribution level and providing 
supporting data to show that the level is representative of the employer- 
sponsored insurance market in their State. 

Finally, the final rule provides that the Secretary has discretion to reduce or 
waive the minimum period without private group health plan coverage. '* 

The subsequent discussions in the preamble of the rule with respect to the need for 
flexibility and working with the states with respect to individualizing crowd-out procedures 
flesh out the introductory remarks: 


“ 66 Fed. Reg. at 2493. 
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Our review of States’ March 31, 2000 evaluations indicated that in those 
States with data on substitution of private coverage with SCHIP coverage, 
there was little evidence that substitution was as great an issue as initially 
anticipated. However, because of the current lack of conclusive data around 
the level of substitution which may be occurring below 200 percent of FPL, 
we maintain that monitoring of substitution of coverage in SCHIP is critical. 

As noted above, we have revised the policy stated in the preamble to the 
NPRM regarding substitution procedures relating to SCHIP coverage 
provided outside of programs that offer premium assistance for coverage 
under group health plans as follows: 

• States that provide coverage to children in families at or below 
200 percent of FPL must have procedures to monitor the extent of 
substitution of SCHIP coverage for existing private group health 
coverage, as was the policy for such coverage provided to families 
under 150 percent of FPL proposed in the preamble to the NPRM. 

• At a minimum. States that provide coverage to children in 
families with incomes over 200 percent of FPL should have 
procedures to evaluate the incidence of substitution of SCHIP 
coverage for existing private group health coverage. In addition. 
States offering coverage to children in families over 200 percent of 
FPL must identify in their State plans specific strategies to limit 
substitution if monitoring efforts show unacceptable levels of 
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substitution. States must monitor the occurrence of substitution and 
determine a specific trigger point at which a substitution prevention 
mechanism would be instituted, as described in the State plan. 

• For coverage above 250 percent of the FPL, because evidence 
shows that there is a greater likelihood of substitution at higher 
income levels, States must have substitution prevention strategies in 
place, in addition to monitoring. 

Although a period of uninsurance is one possible substitution prevention 
procedure, we invite States to propose other effective strategies to limit 
substitution. States may submit amendments to their State plans if they would 
like to modify their current policies in light of the policies discussed here. We 
plan to work closely with States to develop appropriate substitution 
strategies, monitoring tools, and trigger mechanisms. As part of monitoring 
for substitution of coverage. States should also study the extent to which anti- 
substitution policies require children who have lost group health coverage 
through no fault of their own or their employer to wait to be enrolled in 
SCHIP. To the extent that monitoring finds that such children are forced to 
go without coverage. States should consider adjustments to their substitution 
prevention policies that permit exceptions for children who should not be the 
target of such policies. We will continue to ask States to assess their 
substitution prevention procedures in their annual reports. 
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Finally, we note that because the regulatory text at §457. 805 required that the 
State plan include reasonable procedures to prevent substitution and made no 
distinction for eligibility levels for coverage under State plans, we have not 
revised the regulation text. It is consistent with our revised policy.’^ 

♦ !fl * 

We agree that State’s substitution prevention efforts should be considered in 
the context of the entire State plan with consideration given to a State’s 
particular needs and goals. To this end, we have retained a flexible regulatory 
requirement regarding substitution and indicated that HCFA will incorporate 
additional flexibility in its plan review process.'^ 

♦ Hs ♦ 

As stated above, periods of uninsurance will not be required unless coverage 
is provided via premium assistance through group health plans, coverage is 
provided to children with significantly higher income levels, or substitution 
has been identified as a problem in the State. “* 

♦ * * 

As indicated above, outside of premium assistance programs. States have 
broad discretion to develop substitution prevention policies that best serve 
their particular populations. States that choose to retain or impose periods of 
uninsurance are encouraged to include exceptions that help prevent the 
imposition of undue hardship under a range of circumstances, including loss 


'"M at 2603. 
"Mat 2604. 
“M. 
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of insurance through no fault of the family, extreme economic hardship, death 
of a parent, etc.‘* 

It is possible that substantial departures from these apparent understandings may be seen 
by a reviewing court as requiring adherence to the notice and comment process required by 
Section 553 of the Administrative Procedure Act. 


Congressional Review of Agency Rules 

The congressional review mechanism, codified at 5 U.S.C. §§ 801-808, and popularly 
known as the Congressional Review Act (CRA), requires that all agencies promulgating a 
covered rule must submit a report to each House of Congress and to the Comptroller General 
(CG) that contains a copy of the rule, a concise general statement describing the rule 
(including whether it is deemed to be a major rule), and the proposed effective date of the 
rule. A covered rule cannot take effect if the report is not submitted.'* Each House must 
send a copy of the report to the chairman and ranking minority member of each jurisdictional 
committee.*’ In addition, the promulgating agency must submit to the CG (1) a complete 
copy of any cost-benefit analysis; (2) a description of the agency’s actions pursuant to the 
requirements of the Regulatory Flexibility Act and the Unfunded Mandates Reform Act of 
1 995; and (3) any other relevant information required under any other act or executive order. 
Such information must also be made “available” to each House.'* 


5 U.S.C. § 801(a)(1)(A). 
" 5 U.S.C. § 801(a)(1)(C). 
'* 5 U.S.C. § 801(a)(1)(B). 
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Section 804(3) adopts the definition of “rale” found at 5 U.S.C. § 55 1 (4) which provides 
that the term rule “means the whole or part of an agency statement of general . . . 
applicability and future effect designed to implement, interpret, or prescribe law or policy.”*’ 
The legislative history of Section 55 1 (4) indicates that the term is to be broadly construed: 
“The definition of rule is not limited to substantive rules, but embraces interpretive, 
organizational and procedural rales as well.”® The courts have recognized the breadth of the 
term, indicating that it may encompass “virtually every statement an agency may make,”^* 
including interpretive and substantive rales, guidelines, formal and informal statements, 
policy proclamations, employee manuals and memoranda of understanding, among other 
types of actions.® Thus a broad range of agency action is potentially subject to congressional 
review. 


The drafters of the congressional review provision arguably adopted the broadest possible 
definition of the term “rale” when they incorporated § 55 1 (4) of the APA. As just indicated, 
the legislative history of § 551(4) and the case law interpreting it make clear that it was 
meant to encompass all substantive rulemaking documents — which may include policy 
statements, guidances, manuals, circulars, memoranda, bulletins and the like — which as a 
legal or practical matter an agency wishes to make binding on the affected public. 


*’ 5 U.S.C. § 804(3) excludes from the definition “(A) any rule of particular applicability, including a rale 
that approves or prescribes for the future rates, wages, prices, services, or allowance therefore, corporate or 
financial structures, reorganizations, mergers, or acquisitions thereof, or accounting practices or disclosures 
bearing on any of the foregoing; (B) any rule relating to agency management or personnel; or (C) any rule 
of agency organization, or practice that does not substantially affect the rights or obligation’s on non-agency 
parties.” 

“ Attorney General’s Manual on the Administrative Procedure Act 13 (1948). 

Avoyelles Sportsmen’s League, Inc. v. Marsh, 715 F.2d 897 (5th Cir. 1983). 

“ See, e.g., Chem Service, Inc. v. EPA, 12 F.3d 1256 (3d Cir. 1993)(memorandum of understanding); Caudill 
V. Blue Cross and Blue Shield of North Carolina, 999 F.2d 74 (4th Cir. 1993)(interpretative rules); National 
Treasury Employees Union v. Reagan, 685 F.Supp 1346 (E.D. La 1988)(federal personnel manual letter 
issued by 0PM); New York City Employment Retirement Board v. SEC, 45 F.3d 7 (2d Cir. 1995)(afHrming 
lower court’s ruling that SEC “no action” letter was a rule within § 551(4)). 
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The legislative history of the CRA^^ emphasizes that by adoption of the § 551 (4) 
definition of the term “rule”, the review process would not be limited only to coverage of 
rules required to comply with the notice and comment provisions of the APA or any other 
statutorily required variations of notice and comment procedures, but would rather 
encompass a wider spectrum of agency activities characterized by their effect on the 
regulated public: “The committee’s intent in these subsections is ... to include matters that 
substantially affect the rights or obligations of outside parties. The essential focus of this 
inquiry is not on the type of rule but on its effect on the rights and obligations of non-agency 
parties.”^"' The drafters of the legislation indicated their awareness of the practice of agencies 
avoiding the notification and public participation requirements of APA notice-and-comment 
rulemaking by utilizing the issuance of other documents as a means of binding the public, 
either legally or practically, and noted that it was the intent of the legislation to subject just 
such documents to congressional scrutiny: 

The committees are concerned that some agencies have attempted to 
circumvent notice-and-comment requirements by trying to give legal effect 
to general statements of policy, “guidelines,” and agency policy and 
procedure manuals. The committees admonish the agencies that the APA’s 


Joint Explanatory Statement of House and Senate Sponsors, 142 Cong. Rec. E 571 (daily ed. April 19, 
1996); 142 Cong. Rec. S 3681 (daily ed. April 18, 1996). 

" Join Explanatory Statement of House and Senate sponsors, supra n.22, at E 579, S 3687. 

“ This practice has been long recognized and criticized in administrative law commentaries. See, e.g., 
Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like — Should 
Federal Agencies Use Them To Bind The Public? 41 DukeL.J. 1311 (1992). See also. General Accounting 
Office, Federal Rulemaking: Agencies Often Published Final Actions Without Proposed Rules, GAO/GGD- 
98-126 (August 1998). 
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broad definition of “rule” was adopted by the authors of this legislation to 
discourage circumvention of the requirements of chapter 8.^* 

During floor consideration of the CRA, Representative McIntosh, a principal sponsor of 
the legislation, emphasized the importance that the effect on private parties was to have in 
determining what is a covered rule: 

Pursuant to section [804{33(C)], a rule of agency organization, procedure, or 
practice, is only excluded if it “does not substantially affect the rights or 
obligations of nonagency parties.” The focus of the test is not on the type of 
rule but on its effect on the rights or obligations of nonagency parties. A 
statement of agency procedures or practice with a truly minor, incidental 
effect on nonagency parties is excluded from the definition of the rule. Any 
other effect, whether direct or indirect, on the rights and obligations of 
nonagency parties is a substantial effect within the meaning of the exception. 

Thus, the exception should be read narrowly and resolved in favor of 
nonagency parties who can demonstrate that the rule will have a non-trivial 
effect on their rights and obligations.^’ 

Representative McIntosh also asserted that rules subject to congressional review are not the 
same as those subject to APA notice and comment requirements: 


“ Join Explanatory Statement of House and Senate sponsors, supra n.21, at E 578, S 3687. 
” 142 Cong. Rec. H3005 (daily ed. March 28, 1996). 
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All too often, agencies have attempted to circumvent the notice and comment 
requirements of the Administrative Procedure Act by trying to give legal 
effect to general policy statements, guidelines, and agency policy and 
procedure manual. Although agency interpretative rules, general statements 
of policy, guideline documents, and agency and procedure manual may not 
be subject to the notice and comment provisions of section 553(c) of title 5, 

United States Code, these types of documents are covered under the 
congressional review provisions of the new chapter 8 of title 5. 

Under section 801(a), covered mles, with very few exceptions, may not go 
into effect until the relevant agency submits a copy of the rule and an 
accompanying report to both Houses of Congress. Interpretive rules, general 
statements of policy, and analogous agency policy guidelines are covered 
without qualification because they meet the definition of a “rule” borrowed 
from section 55 1 of Title 5, and are not excluded from the definition of rule.^® 

To date, at least nine agency failures to report agency actions have come to the attention of 
committee chairmen and Members and were referred to the Comptroller General for 
determinations whether they were covered rules. In six of the nine cases the Comptroller 
General determined the action documents to be reportable rules.” Two are pertinent to the 
instant matter. 


” See CRA Report, supra n. 1, at 26-27. The nine GAO determinations include its April 17, 2008 opinion 
on the August 17, 2007 SCHIP letter. 
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In Opinion Number B-281575 (January 20, 1999), GAO advised that an “Interim 
Guidance for Investigating Title VI Administrative Complaints Challenging Permits” issued 
by the Environmental Protection Agency (EPA) was a reportable rule. EPA had argued that 
the rule fell within the exception of 5 U.S.C. § 804 {3)(C) as a “rule of agency organization, 
procedure or practice that does not substantial ly affect the rights or obligations of non-agency 
parties.” The GAO General Counsel noted that “it is the substance of what EPA has 
purported to do and has done which is decisive.” Here, the General Counsel found that the 
Interim Guidance established procedures that departed from existing rules, giving the 
recipients of a complaint rights they did not have under those rules, and held “they clearly 
alter the existing regulation and give significant rights they did not previously possess for 
obtaining dismissal of a complaint. In this respect these new steps meet the elements of a 
substantive rule; they affect the rights and duties of the recipient, the complainant, and the 
affected populations; they will have future effect and they change the existing regulation.” 

In Opinion Number B-286338 (October 17, 2000) the issue involved the Farm Credit 
Administration’s (FCA) establishment of a National Charter Initiative which would accept 
applications for national charters that would remove regulatory geographic barriers imposed 
on Farm Credit System banks. Geographic jurisdiction limitations had been a historic policy 
of the FCA which it attempted to alter in a 1998 notice-and-comment rulemaking. The 
proposal was dropped from the final rule, but FCA attempted to accomplish this puipose 
through its so-called National Charter Initiative. The GAO General Counsel rejected the 
claim that the application process set up by the Initiative was adjudicatoiy in nature, finding 
that since the express purpose of the Initiative was to change the geographic limitation 
policy, it was unrelated to any particular institution’s application. Rather, the General 
Counsel found, it was of general applicability, future effect, and prescribed a change in 
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policy that would have a substantial effect on non-agency parties and thus was a reportable 
rule. 

In an analogous manner, the courts have looked behind the label an agency has given a 
particular action document to ascertain the practical effect it has had on non-agency parties. 
Where the courts have discerned that the agency document has substantively changed the 
rights, duties and obligations of regulated persons, they have held the agency action invalid 
for failure to comply with the APA’s notice and comment requirements. For example, in 
Appalachian Power Co. v. EPA^ the appeals court dealt with a claim by electrical power 
companies and trade associations that a “guidance” document allegedly imposed 
unauthorized requirements on states in connection with their operating permit purposes. The 
court found that the document was a final binding decision of the agency subject to judicial 
review, the guidance broadened the underlying agency rule and that its promulgation was 
impermissible absent notice and comment rulemaking procedures. The court held that: “If 
an agency acts as if a document issued at headquarters is controlling in the field, if it treats 
the document in the same manner as it treats a legislative rule, if it bases enforcement actions 
on the policies or interpretations formulated in the document, if it leads private parties or 
State permitting authorities to believe it will declare permits invalid unless they comply with 
the terms of the document, then the agency’s document is for all practical purposes 
‘binding.’” 

Similarly, in Chamber of Commerce of the U.S. v. Department of Labor f OSHA had 
issued a directive stating that employers in certain industries that participated in a 


” 208 F.3d 1015, 1020-23 (D.C. Cir. 2000). 
" 174 F.3d 206, 21 1-13 (D.C. Cir. 1999). 
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“cooperative compliance program” would have significantly reduced risk of being subject 
to an inspection. The cooperative program included some requirements that “exceed[ed] 
those required by law.” The appeals court concluded that:”In practical terms, the [DOL] 
Directive places the burden upon those employers that fail to join [the program], and will 
have a substantial impact upon all employers within its purview — including those that 
acquiesce in the agency’s use of ‘leverage’ against them.”’^ 

In sum, it is arguable that at the heart of the drafters’ design of the CRA was the creation 
of a review mechanism that would uncover and remedy in a timely manner what were viewed 
as agency attempts to evade congressional oversight, presidential executive order review, and 
the requirements of public comment and judicial review under the APA. Time consuming 
litigation was seen as an anathema to achieving accountable agency policymaking actions.” 


” See also, National Family Planning and Reproductive Health Assoc, v. Sullivan, 979 F. 2d 227, 229 (“The 
new ‘Directives’ neither clarify nor explain the previous regulation, which was adopted by notice and 
comment rulemaking, but instead effectively amend the 1988 regulations to significantly alter its meaning, 
as previously interpreted and enforced by HHS and upheld by the Supreme Court in Rust v. Sullivan [500 
U.S. 173(1991)].”). See also, Davidson v. Glickman, 169 F.3d 996 (5“" Cir. 1999); Snyder Inti. v. Shalala, 
127 F.,3d. 90 (D.C. Cir. 1991)', Paralyzed Veterans of America v. D.C. Area L.P., 117 F. 3d 579, 587 (D.C. 
Cir. 1997); Hoctor v. U.S. Department of Agriculture, 82 F.3d. 165 (7* Cir. 1996). See generally, Jefferey 
S. Lubbers, “A Guide to Federal Agency Rulemaking,” pp.73-104 (4* ed. 2006). 

” On May 7, 2008, CMS issued a letter to all state health officials further clarifying its conununication of 
August 1 7, 2007. The 2007 letter stated that CMS did “not expect any effect on current enrollees.” The May 
7 letter states that “any changes made to a State’s crowd-out procedures in response to the August 17 letter 
need not be applied to prior enrollees ... as long as they remain continually enrolled in the program.” With 
respect to whether the 12-month uninsurance period applied to all enrollees or only those enrollees with 
effective family incomes above 250 percent of the FPL, CMS responded that it “need not” apply to enrollees 
at or below the 250 percent FPL level, hut that “States do have the option to apply these crowd-out 
procedures to enrollees [with such incomes] as part of efforts to ensure that SCHIP coverage does not 
substitute for private coverage.” CMS reiterated that the 12-month period of uninsurance “is the standard by 
which States will be evaluated” but will review “alternatives” and the “justification” for these, and “consider 
exceptions” if the State provides “justifications and data demonstrating low substitution risk.” The nature 
of such data is not detailed. Finally, CMS states that it is “convinced” that States can provide assurance that 
at least 95 percent of the children in the State with family incomes below 200 percent of the FPL have 
coverage by using available data. It would not appear that new clarification alters our conclusion that the 
overall effect of the August 17 letter effects a substantive alteration of the 2001 crowd-out rule. 
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Does An Agency’s Failure to Report a Covered Rule Preclude 
Initiation Of the CRA Review Process? 

Under Section 802(a) of the CRA^^ a joint resolution of disapproval must be introduced 
within 60 calendar days (excluding days either House of Congress is adjourned for more than 
three days during a session of Congress) after the agency reports the rule to the Congress in 
compliance with Section 801(a)(1). Timely introduction of a disapproval resolution allows 
each House 60 session or legislative days to consider it through the use of expedited 
consideration procedures, and if passed, allows retroactive nullification of an effective rule 
and the limitation on an agency from promulgating a “substantively similar” rule without 
subsequent congressional authorization to do so by law.” 

The question arises in the instant situation as to when the 60 calendar period for 
introducing a disapproval resolution starts. Arguably, in the case of a failure of an agency to 
report a covered rule, the 60-day clock should not begin running until the required report is 
submitted. Otherwise, an agency could evade congressional scrutiny (and the Act’s expedited 
consideration procedures) by simply not reporting. Support for such a reading is presented 
by the first sentence of the Act which makes it clear that a failure to report a covered rule 
means that the “rule” cannot be enforced. That requirement triggers at least two possible 
actions; a lawsuit by an injured private party to enjoin enforcement by the non-reporting 
agency; and/or the filing of a disapproval resolution by a Member of Congress. Effectively, 
the first option has been exercised by New York and other states by filing their lawsuit 


” 5 U.S.C. 802(a). 

” See CRS Report at 35-40. 
" 5 U.S.C. 801(a). 
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against CMS. But, that does not preclude the use of the CRA mechanism at the same time, 
since the purposes of CRA review and APA judicial review are distinguishable and reflect 
the CRA drafters’ recognition that APA lawsuits take a long time to resolve. One federal 
district court has recognized in a related context^’ that to allow “agencies to evade the 
strictures of the CRA by simply not reporting new rules [and thereby bar courts] from 
reviewing their lack of compliance. . .would be at odds with the purpose of the CRA, which 
is to provide a check on administrative agencies’ power to set policies and essentially 
legislate without congressional oversight.”’* Moreover, there is a Senate precedent for such 
action. In 2001 Senator Barbara Boxer filed S.J. Res. 9 to disapprove the State Department’s 
Administrator of International Development’ s (AID) restoration of the so-called Mexico City 
Policy, which limited the use of federal and non-federal monies by non-govemmental 
organizations to directly fund foreign population planning programs which support abortion 
or abortion-related activities. The AID Director did not report his action, directed by 
President Bush, to Congress. Before Congress could act. President Bush rescinded the 
presidential delegation of authority to the AID Director and issued the implementing 
directive himself. The CRA is not applicable to such presidential directives. The filing of 
the disapproval resolution before the presidential action had the apparent approval of the 
Senate Parliamentarian.” 


Conclusion 


” CRA Report at 30-31. 

” United States v. Southern Indiana Gas and Electric Co., 2002 U.S. Dist. LEXIS 20936. 
” See CRA Report at 15-16. 
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Our analysis of the statutory schente of the CRA, its legislative history, and opinions of 
the General Counsel of GAO, indicates that the drafters of the congressional review 
provision were concerned with then-prevalent agency actions that had the practical effect of 
imposing binding norms on non-agency parties without being promulgated in conformance 
with requirements of notice-and-comment rulemaking. In response, Congress adopted a 
broad definition of the term “rule” that would capture such actions for congressional review. 
The rulings of several appellate courts recognizing the invalidity of such actions support the 
CRA’s history and the GAO interpretations. The courts have also indicated that the past 
practice of an agency in implementing a rulemaking may be looked at for insight as to the 
understanding and reliance regulated parties and beneficiaries have placed on such past 
agency practices. In such instances, the courts have held that an abrupt change of course 
requires a new rulemaking proceeding to substantively alter those practices and relied upon 
interpretations.” In this instance, CMS practice under the 200 1 crowd-out rules arguably has 
become a “binding norm,” and therefore changing such past practices would be an action that 
is covered by the CRA that may not be implemented until it is reported to Congress and the 
Comptroller General. 

There are observers who argue that the current HHS practice is the appropriate one. 
Congress has a number of options should it choose to act. We believe the introduction of a 
disapproval resolution would be supportable even though the CMS letter has not been 
reported by the agency. Such a filing would proceed under the expedited consideration 
procedures of the CRA. Although passage of a disapproval resolution might be swift, it may, 
however, be subject to another presidential veto. Passage by the House of H.R. 5998, even 


™ See, e.g.. Motor Vehicle Manufacturing Assoc, v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29 
(1983). 
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if quickly achieved, would not receive the non-amendable, filibuster-proof procedures of the 
Senate afforded by the CRA. Another possibility would be the use of an appropriations 
limitation to delay implementation of the CMS letter. There is evidence of increased usage 
of such limitations to stall proposed and final rulemakings in recent years."” 


” See Curtis W. Copeland, “Congressional Influences on Rulemaking Through Appropriations Provisions,” 
CRS Report No. RL34354. 
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Mr. Pallone. Thank you, Mr. Rosenberg. Thank you. 

Mr. Alexander. 

STATEMENT OF GARY ALEXANDER, DIRECTOR, RHODE 
ISLAND DEPARTMENT OF HUMAN SERVICES 

Mr. Alexander. Thank you very much, Mr. Chairman, Ranking 
Member Deal, and other members of the Committee. My name is 
Gary Alexander. I am the director of the Rhode Island Department 
of Human Services. The Rhode Island Department of Human Serv- 
ices is entrusted with, among other programs, the Medicaid pro- 
gram, the TANF Program, food stamps, and the State’s department 
of Veterans’ Affairs. 

I would like to talk to you today about Rhode Island’s experience 
with Medicaid and SCHIP crowd-out and our ability to comply with 
the provisions outlined in the CMS State health official letter from 
August 17, 2007. 

Rhode Island’s Medicaid program recognized the potential for 
crowd-out of private health insurance and its managed care pro- 
gram known as Right Care almost a decade ago. As we experienced 
an increase in enrollment in the late 1990s, policymakers quickly 
identified the risks to Right Care’s fiscal sustainability and viabil- 
ity and in response, adopted a series of health reforms aimed at 
stabilizing the program. 

Those reforms were guided by the following principles. The pres- 
ervation of employer-sponsored insurance, ensuring that there are 
no incentives for employers to shift or dump their employees from 
private to public coverage, the wise and responsible use of public 
dollars, ensuring continued health coverage for long-income bene- 
ficiaries, and to promote personal responsibility through beneficiary 
cost sharing. 

As a result, Rhode Island created the Right Share Premium As- 
sistance Program and established cost-sharing requirements for 
Right Care and Right Share beneficiaries above 150 percent of the 
federal poverty level. Rhode Island sought and received approval 
from CMS through a state plan amendment to create the Right 
Share Public/Private Partnership. This program is aimed at help- 
ing eligible beneficiaries maintain employer-sponsored insurance. 

In the Right Share program, the State pays the beneficiary’s por- 
tion of the employer-sponsored insurance and provides wraparound 
services through the State Medicaid program. A portion of that 
state share may be paid by the beneficiary as a monthly premium. 
This arrangement has been extremely successful at maintaining 
the employee/employer link. 

CMS has agreed that this is an acceptable alternative to a 1-year 
waiting period because we are able to effectively capture the em- 
ployer coverage and avoid any crowd-out issues. 

Right Share has been very successful helping lower-income fami- 
lies maintain employer-sponsored insurance and avoid moving to a 
completely government-funded health program. Currently 90 per- 
cent of Right Share families have an income below 185 percent of 
the federal poverty level. Those families are at greatest risk for 
dropping their employer-sponsored insurance and becoming crowd- 
out statistics. 
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The Right Share approach has maintained the employer share at 
a savings of $1 million for every 1,000 enrollees every single year. 
Those are costs that would have likely come to the state as employ- 
ers have passed higher commercial premiums onto their employees, 
creating an affordability problem for lower income families. 

Rhode Island also received approval to require monthly pre- 
miums for families with incomes over 150 percent of the federal 
poverty level. For higher income enrollees, monthly premiums have 
lessened the gap between the cost of maintaining employer-spon- 
sored insurance and enrolling in a government program. This is in- 
tended to dissuade employees from dropping commercial health 
plans for less expensive, government-funded coverage. 

To avoid losing the lower-income enrollees to relatively high cost 
sharing efforts, Rhode Island has opted for a sliding scale monthly 
premium based on income. Our ability to maintain a high percent- 
age of eligible persons enrolled is evidence that we have been suc- 
cessful at balancing these competing interests. 

Additional measures contained in the CMS letter include the 
monitoring of possible health coverage through non-custodial par- 
ents, a requirement that 95 percent of eligible children under 200 
percent of the poverty level are ensured, and an assurance that the 
number of children under 200 percent of the federal poverty level 
covered by private insurance has not decreased by more than 2 per- 
cent over the past 5 years. 

As part of Rhode Island’s Medicaid program. Integrity Proce- 
dures, the state routinely conducts third-party liability checks in 
an effort to determine any other source of insurance coverage, 
which would include coverage associated with non-custodial par- 
ents. These checks are conducted routinely and in conjunction with 
commercial insurers. 

Rhode Island has complied with the assurance that 95 percent of 
eligible children under 200 percent of the federal poverty level are 
insured. Compliance was achieved through long-term outreach and 
a commitment to sustaining commercial insurance through the 
Right Share premium assistance program. 

Rhode Island has a history of strong community advocacy. With 
these community partners, the state has been able to enroll tens 
of thousands of children in this program. Efforts to educate the 
public about this program continue on a daily basis. The assurance 
that limits the potential decrease in commercial insurance coverage 
for this population to 2 percent over 5 years is the most difficult 
provision to meet. 

Statewide insurance initiatives to expand access and affordability 
are not under the purview of the state Medicaid program. But in 
Rhode Island, they have played an active role in those strategic 
discussions. The ability for long-income Rhode Islanders to afford 
commercial health insurance is important to the governor and to 
the fiscal integrity of the State’s Medicaid program. 

In conclusion, compliance with the CMS letter dated August 17, 
2007 was not the result of last minute program changes or quick 
fixes by the Medicaid department. Rhode Island has been able to 
avoid crowd-out issues because of a long-term reasoned approach 
that seeks to maintain an enrollee’s existing coverage, which will 
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not create disincentives so that beneficiaries will migrate to big 
government programs. 

I thank you very much for the chance to speak. 

[The prepared statement of Mr. Alexander follows:] 
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Testimony 

House Committee on Energy and Commerce, 
Subcommittee on Health 

SCHIP Crowd-Out Rule Changes (August. 2007) 

Good afternoon Chairman Pallone, Ranking Member Deal, and 
members of the Committee, my name is Gary Alexander I am the Director 
of the Department of Human Services in Rhode Island. I would like to thank 
you for the opportunity to offer testimony on Rhode Island’s experience with 
Medicaid and SCHIP crowd-out and our ability to comply with provisions 
outlined in the CMS State Health Official letter dated August 17, 2007. 

Rhode Island’s Medicaid Program recognized the potential for crowd- 
out of private health insurance in its managed care program, known as Rite 
Care, almost a decade ago. As we experienced an increase in enrollment in 
the late 1990’s policymakers quickly identified the risks to Rite Care’s fiscal 
viability, and in response, adopted a series of health reforms aimed at 
stabilizing the program. Those reforms were guided by the following 
principles: the preservation of employer sponsored insurance, ensuring that 
there are no incentives for employers to shift their employees from private to 
public coverage, the wise and responsible use of public dollars, ensuring 
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continued health coverage for low-income beneficiaries, and to promote 
personal responsibility thought beneficiary cost sharing. As a result, Rhode 
Island created the Rite Share premium assistance program and established 
cost sharing requirements for Rite Care and Rite Share beneficiaries above 
150% of the Federal Poverty Level. 

Rhode Island sought and received approval from CMS, through a 
State Plan Amendment, to create the Rite Share public-private partnership. 
This program is aimed at helping eligible beneficiaries maintain employer 
sponsored insurance. In the Rite Share program, the State pays the 
beneficiary’s portion of the employer sponsored insurance and provides 
wrap-around services through the state Medicaid program. A portion of that 
State “share” may be paid by the beneficiary as a monthly premium. This 
arrangement has been extremely successful a maintaining the 
employee/employer link. CMS has agreed that this is an acceptable 
alternative to a one year waiting period, because we are able to effectively 
capture the employer coverage and avoid any crowd-out issues. 

The Rite Share has been very successful helping lower income 
families maintain employer sponsored insurance and avoid moving to a 
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completely government funded health plan. Currently, 90% of Rite Share 
families have an income below 185% of the Federal Poverty Level. Those 
families are at greatest risk for dropping their employer sponsored insurance 
and becoming crowd-out statistics. The Rite Share approach has maintained 
the employer share at a savings of $1 million for every 1000 enrollees every 
year. Those are costs that would have likely come to the state as employers 
have passed higher commercial premiums on to their employees, creating an 
affordability problem for lower-income families. 

Rhode Island also received approval to require monthly premiums for 
families with incomes over 150% of the Federal Poverty Level. For higher 
income enrollees, monthly premiums have lessened the gap between the cost 
of maintaining employer sponsored insurance and enrolling in a government 
alternative. This is intended to dissuade employees from dropping 
commercial health plans for less expensive government funded coverage. 

To avoid losing the lower-income enrollees to relatively high cost sharing 
efforts, Rhode Island has opted for a sliding scale monthly premium based 
on income. Our ability to maintain a high percentage of eligible persons 
enrolled is evidence that we have been successful at balancing these 
competing interests. 
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Additional measures contained in the CMS SHO letter include the 
monitoring of possible health coverage through non-custodial parents, a 
requirement that 95% of eligible children under 200% of the Federal Poverty 
Level are insured, and an assurance that the number of children under 200% 
of the Federal Poverty Level covered by private insurance has not decreased 
by more than 2% over the past five year. 

As part of RI Medicaid’s program integrity procedures, the State 
routinely conducts third-party liability checks in an effort to determine any 
other source of insurance coverage, which would include coverage 
associated with non-custodial parents. These checks are conducted routinely 
and in conjunction with commercial insurers. 

Rhode Island has complied with the assurance that 95% of eligible 
children under 200% of the Federal Poverty Level are insured. Compliance 
was achieved through long-term outreach and a commitment to sustaining 
commercial insurance through the Rite Share program. Rhode Island has a 
history of strong community advocacy; with these community partners, the 
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State has been able to enroll tens of thousands of children in this program. 
Efforts educate the public about this program continue on a daily basis. 

The assurance that limits the potential decrease in commercial 
insurance coverage for this population to 2% over 5 years is the most 
difficult provision to meet. Statewide insurance initiatives to expand access 
and affordability are not under the purview of the State Medicaid Program, 
but in Rhode Island they have played an active role in those strategic 
discussions. The ability for low income Rhode Islanders to afford 
commercial health insurance is important to Governor and to the fiscal 
integrity of the State’s Medicaid Program. 

In conclusion, compliance with the CMS SHO letter, date August 17, 
2007, was not the result of last minute program changes or quick fixes. 
Rhode Island has been able to avoid crowd-out issues because of a long-term 
reasoned approach that seeks to maintain an enrollee’s existing coverage, 
creates disincentives for migrating from commercial to government funded 
health coverage, and maximizes the use of public dollars. 
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Mr. Pallone. Thank you, Mr. Alexander. Ms. Cummings. 

STATEMENT OF LESLEY CUMMINGS, EXECUTIVE DIRECTOR, 

THE CALIFORNIA MANAGED RISK MEDICAL INSURANCE 

BOARD 

Ms. Cummings. Thank you, Mr. Chairman and Mr. Deal and 
other members of the Committee. We really appreciate the oppor- 
tunity that you invited us here to talk to you about how we would 
see the effect of the August 17 directive applying to California. 

First, I wanted to note that SCHIP, one of the things that we 
have all loved about it and continue to love about it, is that it has 
provided States with a lot of flexibility to look at the circumstances 
in its State and decide what it needs in terms of coverage of chil- 
dren. This is really important because every State has a difference 
in its rates of uninsurance, in the income of people in the State, 
of the incidents of employer-sponsored coverage. So it is really im- 
portant to take those things into consideration when designing a 
program. 

In California, we designed a program that began in July 1998 
with coverage of children to 200 percent of the federal poverty level 
with the application of income disregards used by Medicaid. Why 
did we do that? Because we wanted somebody to go into Medicaid 
if they should, and if you use a different standard, you wouldn’t be 
able to do that. This was approved by the Federal Government. 

In 1999, we expanded coverage to children up to 250 percent of 
poverty again using this net income standard. Another thing that 
was a future of our program then and was approved by CMS at 
that time was a 3-month waiting period for our entire program. 

Next in 2006, at the urging of the administration, California 
elected to cover pregnant women with SCHIP dollars, and that is 
to an income of 300 percent of federal poverty level and coverage 
for the woman’s children for 2 years at 300 percent poverty level. 
We have built a fabulous program in California. We cover a million 
people. That is through Medicaid, through our pregnancy program, 
through our program for children. So we have really taken the op- 
portunity and worked with it to create what I think anybody in our 
state said would be a fabulous program. 

Nevertheless, despite the fact that we cover up to 250 percent in 
our SCHIP program, up to 300 percent for pregnant women, the 
average family income for a child in our program is 165 percent. 
Now, why? Because the incidents of employer-sponsored coverage 
increases as you get higher up in the income so fewer people need 
it. But that doesn’t mean there aren’t uninsured people there. They 
are there, and they don’t have access to employer-sponsored cov- 
erage. It is just that it is to a fewer of them. So our state would 
like to go to 300 percent of coverage would be not allowed to under 
the terms of the August 17 letter, but we see the need in that pop- 
ulation. 

What has happened as a result of the letter? Coverage has been 
affected now in a number of other states that wanted to expand 
their coverage, and they have been denied, coverage like Louisiana, 
Oklahoma, Ohio. We ourselves in California are one of the 14 
states that CMS has said you have a year to come into compliance. 
So we are in that category where we haven’t asked for an expan- 
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sion, but we are expected to make changes to our program if we 
are going to continue to serve children or pregnant women with in- 
comes ab^ove 250 percent of the poverty level. 

Well, so how able are we to make these changes? People have 
talked to you about a number of these. I am not going to mention 
all of them again, but I would like to just go through a couple of 
them that seem particularly challenging to us. 

One, the provision that there have not been a decline in em- 
ployer-sponsored coverage for children over a five-year period. We 
have had a decline higher than that for adults where there is no 
public program waiting to take somebody out. So that is not a fea- 
ture of crowd-out. That is a feature of the fact that employer-spon- 
sored coverage is declining. And that is true not just in California 
but in other states. 

Cost sharing. The letter would require you to increase your cost 
sharing up to 5 percent of family income, unless you can dem- 
onstrate in some way that is totally unclear that the relationship 
between private coverage and your program coverage is less than 
1 or 2 percent. Well, I don’t see how anybody would ever do that, 
and if you have to increase to 5 percent, in our State, you would 
be increasing families’ premiums by thousands and thousands of 
dollars. 

We are aware of the issue of cost sharing. We also pay a third 
of the cost of this program. Our governor has proposed increasing 
premiums in the budget year but not up to 5 percent of family in- 
come. He has proposed it to 2.7 percent. 

So that is just a couple of the things I would bring to your atten- 
tion, a number of them are laid out in my testimony. What will it 
mean to us in California if 817 is implemented? We won’t be able 
to expand to 300. We will have to reduce services to children who 
have net incomes at 250 percent rather than gross. That is about 
14,000 children per year. And we don’t know what it means about 
our pregnant women because the application of these rules to preg- 
nant women is unclear. 

And on that point of things being unclear, we think that one of 
the really challenging things about the August 17 letter is that it 
is not transparent. There are not uniform standards. There are ne- 
gotiations going on with States on a one-on-one basis where you 
can come forward and see if this particular database or that par- 
ticular database would satisfy. 

One of the really challenging things about doing that particularly 
to meet the 250 percent standard — I am sorry, 90 percent of chil- 
dren at 200 percent, is that that is a way that you could then be 
falsely indicating that you don’t have as many uninsured children 
as you really do. And it will affect your formula when it comes 
down to passing out state SCRIP dollars. Because if you jerry-rig 
databases and come in and go good news, according to this data- 
base, we are at 92 percent. But if in fact you are — and nobody will 
ever really know this number, but at 80 percent and your economy 
is going down and more people are qualifying, you will just deny 
your state the money that you need to serve those children. 

So that is my comments. Thank you. 

[The prepared statement of Ms. Cummings follows:] 
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Chairman Dingell; Subcommittee Chairman Pallone; Ranking Member Barton; Ranking 
Member Deal; Representatives Waxman, Eshoo, Capps, Solis; and distinguished 
members of the subcommittee thank you for the invitation to participate in this hearing 
on H.R. 5998-the Protecting Children's Health Coverage Act of 2008. I am Lesley 
Cummings, Executive Director of the California Managed Risk Medical Insurance Board 
(MRMIB), the state agency that administers California's State Children’s Health 
Insurance Program (SCHIP) also known at the Healthy Families Program (HFP), as well 
as several other health programs. 

California’s SCHIP 

In California, SCHIP funding provides coverage to over one million uninsured children 
and pregnant women through Healthy Families, the state Medicaid program (known as 
Medi-Cal) and Access for Infants and Mothers Program. California’s SCHIP is the 
largest in the United States and is larger than the combined total of the second and third 
largest states’ SCHIP programs. 

The program opened in July 1998 under a state plan approved by CMS. Initially, the 

program served children with family incomes up to 200% of the federal poverty level 

(FPL) after application of Medicaid income deductions. In 1999, California expanded 

coverage to include children with family incomes up to 250% of the FPL (net of income 

deductions). CMS approved Caiifornia’s state plan amendment for the expansion on 

November 23, 1999. Caiifornia’s 3 month waiting period for coverage applied to the 

expansion popuiation as weii as the original population and was approved by CMS. In 

2006, California chose to implement the option to cover pregnant women using SCHIP 

funding; this expansion to cover pregnant women was strongly encouraged by the Bush 

Page 2 of 1 1 
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Administration. As part of that state plan amendment (SPA) approved by CMS on 
March 28, 2006, pregnant women are covered up to 300% of poverty as are their 
infants through the second birthday. Governor Schwarzenegger and the legislative 
leadership are interested in expanding coverage of children to 300% of poverty and 
have included the expansion as one element of the health care reform proposals that 
have been under active discussion. In the meantime, California, under a state plan 
amendment approved by CMS July 10, 2004, already allows 3 counties with local 
programs serving children up to 300% of poverty to draw down SCHIP funding to match 
their county funding. Thus, CMS was a partner with California in the design of our 
SCHIP program, its eligibility levels and crowd out policies. The program, as approved 
by CMS in the original state plan and in 12 state plan amendments CMS also approved, 
is in compliance with existing SCHIP law and regulations. 

We believe Congress was absolutely correct in designing broad state flexibility into the 
SCHIP law, recognizing that a “one-size-fits-ail” administration structure would not be 
the best model. This state flexibility has been of enormous value to California in 
designing and implementing the Healthy Families Program. As a state, California has a 
higher cost of living than most other states (see chart on page 1 1 of this document), a 
lower rate of employer sponsored coverage, and a higher rate of uninsurance. Having 
the ability to take these issues into consideration has been essential as the state has 
assessed its approach to children's coverage and universal coverage. And while 
Governor Schwarzenegger and other California policy makers believe California 
children should be eligible up to 300% of poverty (net of income deductions), the 
Healthy Families Program’s average child has a family income of 165% of poverty. This 


Page 3 of 1 1 



88 


only makes sense given that the lower a family’s income, the greater the likelihood that 
the family will be uninsured. 

California is concerned that CMS attempted to make significant changes in SCHIP 
rules, without sharing the "guidance" with states in advance or providing for a period of 
public comment prior to issuance. Governor Schwarzenegger wrote to President Bush 
on August 29, 2007 and Secretary Leavitt on September 17, 2007 asking that they 
withdraw the CMS directive. The states of New York Qoined by Illinois, Maryland and 
Washington) and New Jersey have filed lawsuits against the federal Department of 
Health and Human Services (HHS) seeking to prevent HHS from disapproving any state 
plan amendment using the criteria based on the August 17, 2007 directive. Governor 
Schwarzenegger also directed the California Attorney General to file an amicus brief in 
support of New York’s lawsuit. The brief was filed on April 18, 2008 jointly with the 
states of Connecticut, Massachusetts and New Mexico. In addition, a New York 
advocacy organization has filed a lawsuit against the Secretary of HHS asking for 
similar relief. 

Impact of the Directive on California and Other States 

Children in a number of states already have been adversely affected by the application 
of the August 17 directive’s requirements. A Families USA’s February 2008 report 
estimates that the directive has already prevented more than 150,000 children 
nationally from getting health care in states that have tried to expand SCHIP coverage. 
According to Georgetown University's Center for Children and Families, four states that 
enacted legislation expanding their SCHIP programs have been forced to halt or cut 
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back their coverage expansion plans. Two other states have chosen to finance their 
expansion with state-only funds and an additional eighteen states are expected to be 
affected over the next five months, including fourteen that cover children above an 
“effective” (i.e. gross) income level of 250% of poverty. Tennessee, which like 
California has traditionally applied Medicaid income disregards when determining 
income eligibility, has had to change over to a gross income standard in order to receive 
CMS approval. States must apply income deductions to family income consistent with 
their Medicaid programs if they want to assure that children will be appropriately 
enrolled in Medicaid. The requirement to calculate gross income at higher income 
levels means that states must maintain 2 separate eligibility systems, a costly and 
confusing situation for states and families. 

California is one of the 14 states that CMS has identified as having eligibility at a level 
that requires program changes consistent with the requirements and assurances of the 
August 17 tetter. CMS has told these 14 states that they must be in compliance within 
one year or cease covering new children with gross family incomes above 250%. A 
report commissioned by the California Healthcare Foundation “Assessing California’s 
Ability to Comply with New Federal SCHIP Rules”, Harbage Consulting, October 5, 

2007, (included as Attachment 1 ) made a preliminary analysis of California’s ability to 
comply with each of the directive’s requirements. According to the August 17 letter a 
state must comply with ALL requirements and assurances to serve children with gross 
incomes above 250% of poverty. 

According to the report, California would have difficulty with the following requirements 
from the directive: 
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o Assuring that the state has enrolled in Medicaid or SCRIP at least 95% of 
children with incomes below 200% FPL. CMS invites states to offer data from a 
variety of sources to make this determination, including the Urban Institute’s 
TRIM model. There is something critical at stake here. Even presuming that 
states could find data sources that work, by agreeing to the CMS refinement 
process states would be undercounting the number of uninsured children in the 
state. The SCRIP funding formula takes the number of uninsured children into 
consideration. As a result, states would risk a reduction in funding because the 
count would show fewer uninsured children. And this would be occurring at a 
time when the national economy is slowing and the number of uninsured in 
growing. 

The report notes that the Urban Institute’s TRIM model suggests California has 
met the standard and enrolled 135 percent of the children eligible for Medi-Cai 
and Realthy Families. On its face, this is not credible. It is clear that California 
has yet to enroll all of its eligible uninsured SCRIP children. A 2005 state survey 
indicates that California has reached approximately 88 percent of the children at 
or below 200 percent of poverty but it does not account for the recent economic 
slowdown which is increasing the number of uninsured in California and 
nationally. 

o Redefining “uninsured children” as those without coverage for a period of one 
year, would require a fourfold increase in California’s waiting period before a child 
is eligible for SCRIP coverage. California has seen no reason to believe that 
such a long period of uninsurance is necessary to prevent crowd out. (See 
Attachment 2). The redefinition of an uninsured child by CMS does not change 
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the fact that the child is uninsured and will lack access to preventive cost-efficient 
health care. The impact to families is that they will wait until their child is sicker 
to seek health care through the emergency room, -- the least cost efficient 
vehicle for delivering care. Not only will this redefinition of being uninsured have 
adverse consequences on the health of children nationwide, it will have adverse 
impacts on the financial health of struggling low-income working families who will 
potentially be liable for the full costs of the emergency room visits. Also, the one 
year waiting period will potentially direct hundreds of thousands of children 
nationwide to seek basic preventive health care in emergency rooms, further 
stressing these already overtaxed facilities. This not only impacts the children 
diverted to the hospital settings but reduces access for anybody needing 
emergency services because of the unnecessary redirection of children's basic 
health care delivery to hospital emergency departments. CMS originally told 
states there would be no exceptions to this requirement. On May 7, 2008 CMS 
released a letter to ‘‘clarify" aspects of the August directive. On this issue, the 
letter indicated that CMS is willing to discuss exceptions with states, although the 
letter reiterates that one year is still considered the standard. CMS has provided 
no guidance as to what exceptions would be acceptable, 
o Increasing cost-sharing to five percent of family income (the maximum allowed 
under federal law) unless the state can demonstrate that there is less than a one 
percent difference between public and private coverage. Requiring a family 
contribution at five percent of income would increase family premiums by a factor 
of 14 times in California - thousands of dollars in new family costs. Private 
insurance cost-sharing has not been developed with the need to be compatible 
with the needs of low-income families, so it is not clear why a comparison to 
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private insurance is the appropriate standard. Further, it is unclear how states, in 
general, or California, in particular, could make this demonstration given the wide 
range of health insurance products. And implementing it would require that 
California make significant and costly system changes to track familial premiums 
and co-payments to ensure that they do not exceed the federal maximum. [Note; 
In his budget for 2008/9, the Governor has proposed premium and co-payment 
increases for families with incomes above 150 percent of FPL. These would 
increase family cost sharing from the present level of around 1.8 percent of 
family income to between 2.3 to 2.7 percent of family income.] 

o Assuring that the number of children in the target population insured through 
private employers has not decreased by more than two percentage points over a 
five year period. California, like many states, is experiencing an erosion in 
employer sponsored coverage and could not even provide this assurance for 
adults. As health care costs rise, employers are reducing their health benefits 
nationally and without regard to the existence of public programs. From 2002- 
2005, California experience a three percent drop in employer sponsored 
coverage for adults according to the California Employer Health Benefits Survey, 
2007. 

o Verifying family insurance status through insurance databases. HFP relies on its 
participating plans to report whether an enrolled child previously had employer 
sponsored coverage. HFP could implement this requirement, but it would 
significantly increase administrative costs. According to California’s Legislative 
Analyst, a proposed new system to verify auto insurance in California will cost 
over $40 million. 
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Another troubling aspect to CMS's approach with the August 17 ietter is that CMS has 
failed to provide a transparent and consistent standard that will be applied to all states. 
Instead, CMS apparently plans to negotiate with states on a state-by-state basis 
concerning each requirement and assurance. The CMS' August 17 letter and its May 7, 
2008 follow-up letter invites the SCHIP states to engage in discussions with the agency 
to better understand the requirements and how they will be put into operation. On 
February 29, 2008 California had such a discussion with CMS and will be scheduling 
additional calls in the future. However, states have not received written guidance or 
direction from CMS on what data sources will be used to measure compliance and what 
processes will be used for SCHIP states that are not able, to meet all of the directive 
requirements, or on what timeline CMS will proceed. 

It is similarly unclear which SCHIP populations would be subject to the requirements. 
When CMS issued the original August 17 letter, California estimated that it would affect 
35,000 enrolled children with gross family incomes above 250% FPL (because of the 
application of income deductions). In the May 7 letter, CMS specifies that the 
provisions would not apply to existing enrollees. Nevertheless, they would apply to 
children who are newly applying at this income level, some 14,000 children per year. 

We are unclear whether or not CMS would be applying the rules to pregnant women. In 
our phone conversation, we were told that the August 17 provisions did not apply to 
them. However, the May 7 letter merely exempts them from the one year of 
uninsurance requirement. 
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H.R. 5998 


In a letter to Senators John Rockefeller and Olympia Snowe dated April 17, 2008, the 
Governmental Accountability Office (GAO) concluded that the August 17th letter is a 
rule under the Congressional Review Act and “[therefore, before it can take effect, it 
must be submitted to Congress and the Comptroller General.” Similarly, in an earlier 
memorandum to Senator Rockefeller (January 1 0, 2008), the Congressional Research 
Service suggested that a reviewing court would likely reach the same conclusion. The 
American Public Health Services Association and the National Association of State 
Medicaid Directors wrote to the HHS secretary on April 23, 2008 urging withdrawal of 
the August 17 directive on that basis and on the basis of deep concerns about the 
content of the directive. 

The enactment of H.R. 5998 would specifically nullify the policies established in the 
August 17 letter, and subsequent guidance letters. This would stop the application to 
state programs of a number of bad policies and provide ciarity for the immediate future, 
something of enormous value to the states and uninsured children. States could cease 
spending considerable staff time and resources trying to negotiate with CMS or making 
the significant system changes that would be required to comply with the requirements 
and concentrate on providing coverage to the nation’s uninsured low-income children. 

I would again like to thank you for the invitation to participate in this hearing and the 
opportunity to represent California’s SCHIP program. SCHIP has been a shinning 
example of how government can truly serve its neediest constituents. The wise 
investment in the health of the children of the United States will pay long-term dividends 
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in healthier children, children who are better prepared to learn in school, students who 
achieve greater educational success, and individuals who grow into productive 
members of our society in the future. 


Federal Poverty Level Chart 


What does it mean to be at 200% FPL in California? 

(200% FPL for a Family of Four in 2008 = $42, 400/year) 


Lajae/UrbatiCitie^ 


if you made 
$42, 400/year in: 

Then you need the foiiowing saiary to 
maintain the same standard of iiving in 

San Francisco, CA 

Percent 

Difference 

Atlanta, GA 

$74,327 

75% 

Washington DC 

$51,345 

21% 


Mid-Size Cities: 


if you made 
$42, 400/year in: 

Then you need the foiiowing saiary to 
maintain the same standard of iiving in 
Sacramento, CA 

Percent 

Difference 

Des Moines, iA 

$56,629 

34% 

Austin, TX 

$54,082 

28% 


Smaii Cities: 


if you made 
$42,400/year in: 

Then you need the following saiary to 
maintain the same standard of living in 
Bakersfield, CA 

Percent 

Difference 

Tuscaloosa, AL 

$48,774 

15% 

Asheville, NC 

$46,268 

9% 


Source: CNN.com, downloaded April 2008. Prepared by: Peter Harbage and Lisa Chan- 
Sawin, Updated April 2008. 


Attachment 1 -“Assessing California’s Ability to Comply with New Federal SCHIP Rules” 
California Healthcare Foundation, Harbage Consulting, October 5, 2007 
Attachment 2-“Crowd-Out in the Healthy Families Program, Does it Exist?” institute for 
Health Policy Studies, UCSF, August 2002 
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Introduction 

On August 1 7, 2007, the U.S. Centers for Medicare and Medicaid Services (CMS) issued a letter to 
state health officials establishing new requirements to cover higher-income children in the State 
Children’s Health Insurance Program (SCHIP) that would prevent the displacement of private 
coverage — a phenomenon known as “crowd-out.” Under the directive, the new requirements must 
be fulfilled by states that offer SCHIP coverage to children in families earning above 250 percent of 
the Federal Poverty Level (FPL), now set at $42,925 for a family of three. States seeking to expand 
coverage to children through SCHIP must demonstrate compliance with the requirements for the 
expansion to be approved, while those already covering such children must comply within 12 
months or face unspecified “corrective action.” 

This new directive could ha-ve a significant impact on California. The state is required to meet the 
new requirements as the state enrolls some individuals into SCHIP-funded programs with family 
income above 250 percent of the FPL. In addition, the requirements could pose a significant barrier 
to the plans of Governor Schwarzene^er and legislative leaders to further expand eligibility for 
public health insurance to children in families earning up to 300 percent of the FPL. 

This paper outlines the new federal requirements and examines California’s ability to comply. It does 
not address the complex legal questions regarding the federal government’s discretion to require 
changes to California’s program or to institute corrective action. The State of New York and four 
other states will pursue questions of federal authority in court,’ especially in the absence of federal 
rule-making,^ For purposes of this paper, it is assumed that the requirements will be implemented. 

While the federal government has said that full compliance with each requirement is needed, it is 
unlikely that California will be able to meet that standard. If California cannot fully comply, the state 
win be have to consider whether to challenge the federal requirements, face the promised corrective 
action, or stop using SCHIP funds to cover Californians who are in families with incomes above 250 
percent of the FPL. 

CaUfomia’s SCHIP Spending and Application of the Directive 

California has the largest SCHIP program in the nation, covering more than 1 million low-income, 
uninsured children and women and spending about 16 percent of all federal SCHIP funds. 
California uses its SCHIP funds to support other public insurance programs, including Medi-Cal and 
Access for Infants and Mothers (AU^. The directive applies to California because several SCHIP- 
funded programs offer coverage to several different populations with incomes above an effective 
income level of 250 percent of the FPL. 

Healthy Families Program 

Healthy Families is only open to children in families with incomes up to 250 percent of FPL, as 
defined by California on a “net income” basis. The CMS directive only considers gross income. The 
distinction is technical, but important. Gross income refers to the total family income, while net 
income in the context of a Healthy Families application refers to how much a family is considered to 
have made after specific deductions are applied. California’s state plan allows a number of 
deductions to monthly income consistent with the rules governing Medi-Cal, including; earned 
income ($90 per working adult); child care (between $200 and $175 depending on age); and alimony, 
child support, and disabled dependent care ($175). MRMIB estimates that there are about 34,000 
children enrolled in Healthy Families with incomes above 250 percent of the FPL.^ 
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Access for Infants and Mothers 

AIM covers pregnant women with incomes between 200 percent and 300 percent of the FPL. 
Babies born to AIM women, referred to as “AIM-linked babies,” also have SCHIP-funded coverage 
until age 2. AIM covers about 8,400 women and approximately 15,000 infants. While the directive 
never specifically discusses adults, it could be interpreted to include pregnant women. 

Healthy Kids Programs 

California has an approved state plan amendment ^PA) that allows San Mateo, Santa Clara, and San 
Francisco to use federal SCHIP funds to pay for coverage provided to children in families with 
incomes between 250 percent and 300 percent of the FPL. There are now about 1,100 children 
enrolled in these programs. California also submitted an application to expand the SPA to Santa 
Cruz, but that application is on hold pending a request for information from CMS related to the 
August 17 directive. 

Potential Healthy Families Program Expansions 

California’s broader health reform efforts rely heavily on SCHIP funding and the state’s ability to 
make use of additional federal funding. Governor Schwarzene^er and the Democratic leaders in the 
state legislature put forth proposals calling for an expansion of the program to cover uninsured 
children in households with incomes up to 300 percent of the FPL, a population estimated to be as 
large as 1 00,000.“' 

Can California Comply? 

The August 1 7 directive represents a major shift in CMS policy. The CMS letter does not go into 
sufficient detail for the ramifications of the directive to be fully understood, but it is possible to offer 
an initial analysis of California’s ability to comply. This paper focuses on the eight new requirements 
specified in the letter, which are divided into three categories, namely, those where California is 
likely; 

• In compliance already; 

• Able to comply if the state wishes; and, 

• Unable to comply in the near term. 


California’s program may already comply with the following requirements: 

Baquirement: “Monitoring and veriffing health insurance status at the time of efsplication, ” which must 
"include information regarding coverage provided by a non-custodial parent. ” 

Stams: The Healthy Families application requires applicants to attest that the child has not 
had employer-based coverage for the last three months. It does not specifically ask about 
coverage that may have been provided by non-custodial patents. 

Implementation: California would appear to be in compliance. The question about health 
insurance on the Healthy Families application is broad, and it is likely that coverage offered 
by a non-custodial patent is already being reported. 


California Healthcare Foundation 


4 



101 


Requirement: ‘Preventing employers from cbangng dependent coverage policies that would favor a shift to public 
coverage. ” 

Status: Section 12693.82 of the California Insurance Code makes it an unfair labor practice 
for employers to refer the children of employees to the Healthy Families program “for the 
purpose of separating that employee or employee's dependent from group health coverage 
provided in connection with the employee's emplojnnent.” In addition. Section 12693.83 
makes it an unfair labor practice “to change the employee-employer share-of-cost ratio based 
upon the employee's wage base or job classification or to make any modification of coverage 
for employees and employee's dependents,” in order to drive dependent children to enroll in 
Healthy Families. 

Implementation; California would appear to be in compliance. Without additional federal 
guidance, it is unclear what more California could do on this point. 

Califomia could alter its programs to comply with the following requirements: 

Requirement: Implement "a minimum one year period of uninsurance for individuals prior to receiving 
coverage. ” 

Stams; California now requires a waiting period of three months between employer-based 
coverage and enrollment in Healthy Families. The state’s rules do not apply to children with 
prior individual coverage and allow some exceptions, such as death of a parent. The majority 
of states have waiting periods of fewer than six months, and the trend has been to shorten 
the wait between employer-based coverage and SCHIP eligibility.* 

Implementation; The waiting period would need to be increased fourfold, and would by 
definition require children to go without insurance for much longer intervals to remain 
eligible. 

iC Requirement: “Verifing family insurance status through insurance databases. ” 

Status; The Healthy Families program relies on private health plans to report if the child 
previously had employer-based coverage. For example, if private insurance companies 
inform the state a child was previously enrolled in group insurance within the three-month 
window or is dually enrolled under custodial and non-custodial parents, the state disenrolls 
that child from Healthy Families. 

Implementation: Increasing the use of private insurance databases to verify the insurance 
status of every Healthy Families applicant is possible, but would impose additional 
administrative costs on the state. 

Requirement: "The cost sharing requirement under the state plan compared to the cost sharing required by 
competing private plans must not be more favorable to the public plan by more than 1 percent of the family 
income, unless the public plan ’s cost sharing is set at the 5 percent family cap. ” Also, states must impose “cost 
sharing in approximation to the cost of private coverage. ” 
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Status: Cost sharing in Healthy Families is on average 1.8 percent of family income (for a 
family of three).* Monthly premiums range between $4 and $15 per child, depending on 
family income, with a monthly per-family cap of $45. Co-pays also apply. Costs are based on 
a family’s ability to pay, not on cost sharing in the private market. 

Implementation: Given the wide range of health insurance products available in California, 
it would be very difficult to calculate a 1 percent difference as called for in the new 
requirement. The definition of a “competing private plan” is not offered by CMS, raising 
questions about how to implement the requirement 

If California is required to maximize a family’s contribution to meet the federal 5 percent of 
income cap, the state would charge far higher premiums and copayments. A family earning 
$50,000 a year would be charged $208 a month, regardless of the number of children — an 
amount almost 14 times greater than the highest per-child premium rate charged by Healthy 
Families today. 

'C Riquirement: "Assurance that the state is current vith all reporting requirements in SCHIP and Medicaid 
and reports on a monthly basis data relating to the crowd-out requirements. ” 

Status: California is up-to-date on all existing reporting requirements. 

Implementation; California likely could generate monthly updates on how the state is 
complying with the new CMS requirements. However, this would increase administrative 
cost and complexity. Moreover, the difficult challenge of measuring “crowd out” will add to 
this complexity. 

CaUfomia would have difficulty complying with the following requirements: 

Requirement: Assuring "that the number of children in the target population insured through private emplcr)ers 
has not decreased ly more than two percentage points over the prior five year period. ” 

Status: California, like the United States overall, is experiencing an erosion in employer- 
based coverage. While “target population” is not defined in the CMS letter, the rate of 
employment-based insurance for California children in families with incomes below 200 
percent of the FPL fell from 28.5 percent in 2001 to 1 8.3 percent in 2005.® For all California 
children over the same period, the rate of employment-based insurance for those in families 
earning more than 300 percent of the FPL fell 3.8 percent. 

Implementation: Given the lack of an accepted data standard, it is unclear on what basis 
California might offer the required assurance beyond simply asserting its compliance. The 
prospect for state health reform also clouds the picture. While the legislative debate in 
Sacramento includes a possible requirement that employers offer insurance, some may 
choose to pay a penalty instead, leaving the overall rate of employer-based coverage 
unchanged. 
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Requirement: Assuring "that the state has enrolkd at hast 95 percent of the children in the state below 200 
percent of the FPL who are eligible for either SCHIP or Medicaid (including a description of the steps the state 
takes to enroll these eligible children). ” 

Status; It is difficult to assess California’s current status because different data sources can 
yield different results. Data from the Urban Institute’s TRIM model su^ests that California, 
like many states, can reach the CMS benchmark. But this data also shows that California has 
135 percent of the children eligible for Medi-Cal and Healthy Families enrolled. CHIS data 
indicates that California does not meet the CMS threshold, with about 88 percent of all 
Medi-Cal- and Healthy FamUies-eligible children enrolled in the program.® 

Implementation: The key question for California mrns on what data the federal 
government will use to make this calculation. While expanding efforts to identify and 
encourage enrollment may help reduce the number of eligible and uninsured children, it is 
not clear that the 95 percent level is feasible. 

Conclusion 

The new CMS requirements as outlined in their August 17 letter represent a major shift in CMS 
policy. While California can meet some of the requirements, full compliance does not appear likely 
or possible. Since the federal government is seeking full compliance, the state could face federal 
penalties for covering some children in families earning incomes above 250 percent of the FPL and 
may be prevented from expanding eligibility for Healthy Families. The changes would result in 
higher administrative costs and children going without insurance for longer periods before 
becoming eligible for Healthy Families coverage. 
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Endnotes 


* Joan Gralla, “Five states to sue over child health plan,” Reuters, September 30, 2007. California will file an 
amicus brief in the case on behalf of those suing the federal government. 

^ The items in the CMS letter are requirements for which CMS states it has statutory authority. CMS has not begun 
a rule-making process that would result in formal rales that would carry more legal weight. 

^ Author conversation with Managed Risk Medical Insurance Board staff. 

Peter Harbage et al, Funding California ’s SCHIP Coverage: What will it Cost? California Healthcare Foundation, 
May 2007. 

^ Lutzky Westpfahl, Amy, and Ian Hill, Has the Jury Reached a Verdict? States Early Experiences with Crowd Out 
Under SCHIP, Urban Institute, Jime 200 1 . 

^ Author conversation with Managed Risk Medical Insurance Board staff. 
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Executive Summary 

Researchers from the University of California, San Francisco undertook a study of 
children’s coverage prior to enrollment in Healthy Families, Children with employer-related 
insurance within 3 months prior to enrolling in the program are ineligible, as a means to 
discourage employers and families from supplanting private insurance with public insurance. 
This research was designed to determine the extent to which this phenomenon, called “crowd- 
out,” exists within the Healthy Families program. 

Telephone interviews were conducted between April 1 0 - April 24, 2002 of 57 Spanish-speaking 
and 468 English-speaking parents and guardians of children newly enrolled in the Healthy Families 
program. The major findings of this study are: 

• Some crowd-out is occurring, but at very low levels (8%); 

• When crowd-out does occur, it tends to happen among lower income families and is largely 
because parents can no longer afford the employment-related coverage for their children. In fact, 
nearly half (45%) of the families reported that they had been paying more than $50 per month for 
their child's employment-related coverage; 

• Based on this survey, it does not appear that employers are encouraging children to drop coverage 
and enroll in the Healthy Families Program. None of the respondents indicated that this occurred; 
and 

• The coverage status of parents indicates that children were dropped from employment-related 
coverage, but parents tend to retain their own employment-related coverage. 

Recommendations 

These findings suggest that public policy in California should not focus on crowd-out as 
a phenomenon that affects eligibility for public programs, but rather should identify ways to 
ensure that children have coverage, whether through employment-related approaches or 
public programs. Among the policy options is providing assistance to low-income families in 
their ability to purchase and maintain employment-related insurance. The state could also 
explore once more the feasibility of implementing the provision in the law establishing the 
Healthy Families Program, which permits employers to provide premium support for their 
employees’ dependents. Another (though not mutually exclusive) option is the imposition of a 
financial test with respect to determining if crowd-out occurs. That is, eligibility for publicly 
subsidized programs should take into account not only whether or not a child recently had 
previous coverage, but also if that coverage was affordable to the family. Some states have 
already instituted such policies. For example, Georgia allows “substitution” (or, in other words, 
does not consider it crowd-out) if previous insurance coverage cost the family more than 5% of 
the family income. 
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Introduction 

In response to the lack of health coverage in the United States, Congress enacted the Balanced 
Budget Act of 1 997, which amended the Social Security Act to include Title XXI, the State Children’s 
Health Insurance Program (SCHIP), The goal of SCHIP is to increase access to health care for 
children whose family incomes are too high to qualify for Medicaid and too low to afford private 
coverage. The program provides approximately $40 billion in matching funds to states over ten years; 
California's total SCHIP allotment for the Healthy Families Program amounts to $4.5 billion. 

There is concern among some policymakers and program planners that the creation and 
expansion of publicly subsidized programs may supplant and “crowd-ouf private, employment-related 
insurance, rather than cover uninsured individuals. Concern about crowd-out originally emerged in the 
early and mid-1990s when policymakers and researchers examining trends in health insurance 
coverage noted that as Medicaid enrollment rose during the 1980's and 1990's the number and 
percentage of children covered under private insurance plans declined. This led to speculation that the 
Medicaid expansions for children may not have extended coverage to previously uninsured children, 
but rather covered children who already had private insurance. 

To date, some research has been conducted on the presence of crowd-out, but the results have 
been mixed. In a study using data from the Current Population Survey (CPS), Cutler and Gruber found 
that nearly half of the increase in Medicaid enrollment was offset by a decrease in private insurance 
coverage,' On the other hand, other studies using the same data report significantly less crowd-out. 
Dubay and Kenney found a crowd-out effect of 12% for children under 1 1 years of age, and 14% for 
pregnant women." Determining the presence and extent of crowd-out is an important policy matter 
because it has been used extensively in arguments against the expansion of publicly funded health 
insurance programs. For example, at the national level, crowd-out was a major argument against the 
establishment of SCHIP, which led to the creation of Healthy Families in California."' 

Researchers from the University of California, San Francisco undertook a study of families’ 
coverage prior to their child's enrollment in Healthy Families, In California, children with employment- 
related insurance within 3 months of applying for Healthy Families coverage are not eligible. This study 
was conducted to determine the extent to which crowd-out exists within Healthy Families as well as 
help to demonstrate California's commitment to rigorous monitoring of the issue. 


Methodology 
Sample Selection 

The Managed Risk Medical Insurance Board (MRMIB), the agency that administers Healthy 
Families, provided the contact data based on a random sample of 3,000 recent enrollees (i.e., children 
who enrolled within 60 days of the date the sample was drawn). MRMIB provided names and contact 
information for 1 ,500 enrollees above 200 percent of the poverty level, and 1 ,500 enrollees below the 
institute for Health Policy Studies 3 Crowd-Out in California 
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poverty level. (This reflects an over-sampling of the higher income group to ensure that they were 
adequately represented in the final sample.) Only English and Spanish speakers were interviewed. 

The sample was reduced by excluding those whose Healthy Families coverage began more than two 
months before the data pull, enrollees who did not have phone numbers, duplicates from households 
(based on a sort of parents' names and addresses) and individuals who indicated that they did not want 
to be called (by returning a self-addressed, stamped post card sent to each potential subject for this 
purpose). The final sample-frame included 1,958 enrollees at or above 200 percent of poverty and 
1 ,042 enrollees below 200 percent of poverty. 

Data Collection 

Parents and guardians of enrolled children were contacted initially by mail to inform them about 
the study and to request their participation. The mailing, written in both English and Spanish, included 
a letter of introduction, a study information sheet, and a self-addressed, stamped postcard that 
individuals could return if they did not want to participate in the study. In addition, a $10 incentive was 
promised to those respondents who completed the telephone interview and was subsequently mailed to 
the respondents). 

The researchers developed a telephone survey instrument to assess the extent and nature of 
crowd-out among newly enrolled participants in California’s Healthy Families Program. The instrument 
was based on validated surveys designed to elicit similar information, and on the feedback from 
program administrators to ensure inclusion of pertinent policy and program questions. Corey, 

Canapary, and Galanis Research (CC&G), a San Francisco survey research firm, phoned parents and 
guardians to request their consent to participate in the study and conduct the interview. English- 
speaking interviewers made all initial calls on the randomly drawn sample. Interviews were conducted 
with qualified respondents if possible. This includes respondents who spoke English well enough to do 
the interview. If a Spanish-speaking respondent was unable to do the interview in English, he/she was 
called back by a bilingual (Spanish/Engiish) interviewer. CC&G conducted the telephone survey using 
a computer assisted telephone interview (CATI) format. Telephone calls were made 3 weeks after the 
letters were mailed to potential participants. The sample of individuals randomly selected to be called 
was 783. In total, 525 interviews were compieted. This represents an overall completion rate of 67% 
(525 divided by 783). The (See Tables 5 and 6 in the appendix.) 

Results 

Characteristics of Enrollees 

Of the total 525 interviews with families who participated in the survey, 468 were in English and 
57 interviews were conducted in Spanish. As Table 1 illustrates, the majority of the children in the 
sample are Hispanic (63 percent), while whites comprise the next largest group at 25 percent. Asians 


Institute for Health Policy Studies 


4 


Crowd-Out in California 



109 


and African Americans each make up four percent of the total sample, and the remaining three percent 
belong to other ethnic groups. This distribution is somewhat different than that of current Healthy 
Families enrollees. (Sixty-seven percent of current enrollees are Latino, 16% are White, 13% are Asian, 
3% are African American and less than 1 % are of other ethnicities.) Sixty-four percent of interviewed 
families have one working adult in the household and a mean household income of $32,100. The 
average family size is four. 


Table 1: Profile of Survey Participants 


Demographic Characteristics 

All Respondents 

English-Speaking 

Respondents 

Spanish-Speaking 

Respondents 

Number 

Percent 

(n=525) 

Number 

Percent 

(n=S25) 

Number 

Percent 

(n=525) 

Total 

525 

100% 

468 

89% 

57 

11% 

Race/Ethnipity 

Hispanic/Latino 

332 

63.2% 

275 

52% 

57 

11% 

White 

132 

25.1% 

132 

25% 

0 

0% 

Asian 

22 

4.2% 

22 

5% 

0 

0% 

African American 

22 

4.2% 

22 

5% 

0 

0% 

Other 

17 

3.2% 

17 

4% 

0 

0% 

Family income 

100-199% FPL 

363 

69% 

320 

61% 

43 

8% 

200-250% FPL 

162 

31% 

148 

28% 

14 

3% 

Household Type 

Single parent 

125 

24% 

121 

23% 

4 

1% 

Dual parent 

400 

76% 

347 

66% 

53 

10% 

Full- or Part-Time Employed 

Adults in Household 

None 

29 

6% 

27 

5% 

2 

0.4% 

1 

334 

64% 

301 

57% 

33 

6% 

2 

162 

30% 

140 

27% 

22 

4% 

Family Size 

2 

47 

9% 

45 

9% 

2 

0.4% 

3 

138 

26% 

126 

24% 

12 

2% 

4 

174 

33% 

157 

30% 

17 

3% 

5 

108 

21% 

90 

17% 

18 

3% 

6 or more 

58 

11% 

50 

10% 

8 

2% 


The Presence of Crowd-Out in Heaithy Famiiies 

We estimate crowd-out in the Healthy Families Program to be 8%. (Figure 1) That is, only 8% 
of the sample had previous insurance within the three months prior to enrolling in Healthy Families and 
dropped that insurance for reasons that constitute crowd-out. These reasons include families who had 
access to employment-related coverage but dropped it because the employment coverage was 
unaffordable (n=30), who preferred Healthy Families (n=6), whose employer suggested enrollment in 
Healthy Families (n=1 ), and who dropped it for other reasons (n=3). (The percentage of children 
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exhibiting crowd-out may actually be might be lower if the "other” category of reasons for dropping 
previous health insurance is excluded from the numerator. However, because we cannot know with 
certainty whether or not these reasons fall within the definition of crowd-out, we included them.) (See 
the appendix for demographic characteristics of the crowd-out group compared to the non-crowd-out 
group.) 


Figure 1: Estimate of Crowd-Out In California's Healthy Families Program 



Crowd-out represents a small portion of enrollment. When crowd-out occurs, it is because the 
family can no longer afford employer coverage. 


Crowd-Out by Family Income 

When considering family income, lower income children were more likely than higher income 
children to have had prior insurance that constitutes crowd-out. Specifically, 68% of all children 
exhibiting crowd-out had incomes between 100% and 199% of the federal poverty level. (Table 2) At 
first blush, this finding appears counterintuitive since children in higher incomes are more likely to have 
employment-related insurance. However, the most frequently cited reason for ending their 
employment-related insurance was that the family could not afford it (75%). Moreover, lower income 
parents were most likely to report not being able to afford the insurance (45% for lower income families 
versus 30% of higher income families.) This is corroborated by responses to a follow-up question of 
families who indicated they preferred Healthy Families. When asked why they preferred Healthy 
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Families, five of the six crowd-out families said they preferred it because the program is “less 
expensive," (Not shown.) 

Table 2: Crowd-Out Related Reasons for Ending Employment-Related Insurance Coverage, 0-3 
Months Prior to Enrollment In Healthv Families 


Reasons for ending 
omployment-rolatcd insurance 
coverage 


Total 


100% to 199% 
of FPL 


200% to 250% 
of FPL 

. Percent 

(n=40) 

, Percent 

,n=4o, 

, Percent 

Number , 

(n=40) 

Prefer Healthy Families 

6 

15% 

5 

13% 

1 

2% 

Employer suggested enrollment of 
child in Healthy Families 

1 

2% 

1 

2% 

0 

0% 

Cannot afford other insurance 

30 

75% 

18 

45% 

12 

30% 

Other 

3 

8% 

3 

8% 

0 

0% 

Total 

40 

100% 

27 

68% 

13 

32% 


Cost of Employment-related Coverage: Crowd-Out versus Non-Crowd-Out Groups 

The cost of previous coverage among children exhibiting crowd-out varied greatly and ranged 
from less than $10 per month to more than $75. (Table 3) More than a quarter (27%) of the crowd-out 
group reported that they paid more than $75 per month for their child’s coverage. Only 1 3% of the 
crowd-out group indicated that they paid $10 or less per month for previous coverage. These high 
costs among the crowd-out group likely explain that they dropped previous coverage because they 
couldn't afford it. 


Table 3; Cost of Previous Coverage 


Cost of Previous Coverage 

Crowd-Out Group 

Number 

Percent 

$10 or less per month 

5 

13% 

$11-$25 per month 

1 

3% 

$26-$50 per month 

7 

17% 

$51-$75 per month 

7 

18% 

More than $75 per month 

11 

27% 

other 

8 

18% 

Don’t Know 

1 

3% 

Total 

40 

100% 


Irrstitute for Health Policy Studies 


7 


Crowd-Out in California 





112 


Parent's Insurance Status : Respondents (typically parents or guardians of enrolled children) 
were asked about their own insurance status. (Table 4) Of the 27 crowd-out parents with current 
insurance, 25 had private insurance through an employer or union. This suggests that parents of the 
crowd-out group of children may have dropped only dependent coverage and retained their own 
coverage. 


Table 4: Respondent/Parents’ Insurance Status 


1 

Crowd-Out 

nee 

. Percent 

Number 

Currently insured 

27 

68% 

Currently uninsured 

12 

30% 

Don't know 

1 

2% 

Total 

40 

100% 


Discussion and Recommendations 

This study was undertaken to determine the extent to which crowd-out, the substituting of 
employment-based health insurance with public health insurance - exists within the Healthy Families 
program. Based on survey responses of parents of newly enrolled children, we learned that there is 
some extent of crowd-out in the program; 8% of newly enrolled children had employment-related 
insurance within the previous three months that is not considered legitimate, (This figure might be 
actually lower if the “other” category of reasons for dropping previous health insurance is excluded from 
the numerator. However, because we cannot know with certainty whether or not these reasons fall 
within the definition of crowd-out, we included them to ensure the most conservative interpretation.) 
Other states have found varying degrees of employment-related insurance prior to enrollment in public 
programs. Eleven percent of children in Florida’s Healthy Kids program'* and 3.5% of respondents to a 
1995 survey of the MinnesotaCare program indicated that they gave up employment-related insurance 
to enroll in the state program.* (Note that these analyses of the experiences in other states are not 
directly analogous to this analysis due to different definitions and different timeframes under study. In 
addition, the Minnesota program measured previous coverage among both adults and children.) 

Although the findings from this study are within the range of Florida's experiences (and higher 
than that of Minnesota), several distinctions between the periods when the studies were conducted and 
the circumstances of the states are important to note. First, this study was conducted at a time when 
the California economy was on a steep decline with no concomitant reduction either in the high cost of 
living in the state for families or tough financial conditions for businesses. At the same lime, the cost of 
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health care has increased, leading to higher premiums for families as well as reductions in dependent 
coverage provided by employers. In addition, this study’s time frame covered the period in which most 
employees were given the opportunity to change their employment-related insurance plans through the 
end-of-year open enrollment period (a period when increases in employee contributions are 
introduced). Together, these factors may have contributed to employers dropping health insurance 
coverage and/or families electing to drop coverage, circumstances that were not present during the 
periods when the other studies were conducted. 

More important, this study demonstrates that the unaffordability of previous health insurance 
was the single most important reason for crowd-out in the Healthy Families Program. Seventy five 
percent of the parents whose children had health insurance in the three months prior to enrollment in 
Healthy Families for reasons that constitute crowd-out reported that they dropped that prior coverage 
because it was unaffordable. This finding is further supported by the predominance of crowd-out 
among lower income families and the far higher costs of previous coverage among the crowd-out 
group. Of all parents whose children exhibited crowd-out, 68% were in this lower income group and 
45% of these reported that they dropped previous coverage because they could not afford it. Further, 
nearly half (45%) of the crowd-out group paid more than $50 per month for their children’s coverage 
under the previous coverage. 

These findings throw into question whether 

crowd-out really exists in California, even at low levels such as 8%. To the extent that the vast majority 
of these low income families dropped relatively expensive employment-related insurance and enrolled 
their children in Healthy Families for financial reasons, it is arguable that this is not crowd-out but a 
sound financial decision, affording families a degree of discretionary income to address other family 
needs. This suggests that public policy in California should not focus on crowd-out as a phenomenon 
that influences eligibility rules for public programs, but rather should identify ways to ensure that 
children have coverage, whether through employment-related approaches or public programs. 

We recommend three policy options for the State of California (which are not mutually 
exclusive): 

• Assist low-income families financially in purchasing and maintaining employment- 
related insurance; 

• Explore the feasibility of implementing the voucher provision in the law establishing the 
Healthy Families Program that permits employers to obtain subsidized premium support 
for their employees’ dependents: and 

• Impose a financial test when determining if crowd-out occurs. 
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With this third option, eligibility for publicly subsidized programs would take into account not only 
whether or not a child recently had previous coverage, but also if that coverage was affordable to the 
family. Some states have already instituted such policies. For example, Georgia allows “substitution" 
(in other words, does not consider it crowd-out) if previous insurance coverage cost the family more 
than 5% of the family income. In this study, the proportion of annual premiums of prior employment- 
related insurance to annual incomes of parents suggests that no fewer than (and likely more than) 10 
percent of the children in the crowd-out group would be permitted to substitute coverage if Georgia’s 
criterion were applied to California. (Note that in this caiculation, respondents’ premium costs were 
calculated at the lowest amount in a range when respondents were unable to offer a specific cost per 
month. California would also need to take into account such factors as family size, number of children, 
and allowable deductions in this calculation, which would presumably decrease the number of children 
in the crowd-out group.) 

California should consider these policy options given the apparent burden of high health care 
costs on low-income families - to the extent that it exists at all. Parents need options for health 
insurance coverage for their children and Healthy Families appears to be a reasonable option for low- 
income femilies. This is true even for the few families that previously had employment-related but 
expensive coverage and other financial demands on their relatively low income. 
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Appendix 

Table 5: Crowd-Out Survey Fieldwork Information and Sample Disposition 

Field interviewing for the 2002 Crowd-Out Survey was conducted by telephone from April 10 - 
April 24, 2002, All fieldwork was done at the offices of Corey, Canapary & Galanis Research (CC&G) in 
San Francisco. Interviewing was conducted in English and Spanish. In total, 525 interviews were 
completed with Healthy Family program enrollees. The sample of individuals randomly selected to be 
called was 783. This represents an overall completion rate of 67% (525 divided by 783). The table, 
which follows, details the disposition of the sample. 

Sample Available 


Number 


Total sample (names/numbers) provided by UCSF 3,000 

Respondents who sent back postcards indicating they not 

be called for the project -115 

Total sample (names/numbers) available 2,885 

Sample (names/numbers) attempted by CC&G 783 


Table 6: Disposition of Sample by Language 


% 

'li - i 

English §t 


Total 

Completes 


468 

57 

525 

DISQUALIFIED 





Child not enrolled in Health Families 


5 

1 

6 

Child not enrolled in Healthy Families during study timeframe 

2 

1 

3 

No Eligible Respondent 


21 

5 

26 

Language Barrier 


7 

- 

7 

Fax Number 


2 

- 

2 

Answering MachIne/No Answer/Busy 


69 

22 

91 

Not At Home/Cal! Back 


15 

11 

26 

Disconnected/Wrong Number 


63 

- 

63 

QUALIFIED 





Respondent terminated call 


1 

0 

1 

Respondent refused to participate 


29 

4 

33 



682 

101 

783 


*/n most cases, these respondents were called at least 4 times. 
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Characteristics of Families: Crowd-Out versus Non-Crowd-Out Groups 

Race and Ethnicity: The vast majority of diildren in the crowd-out group identified as Latino 
(59%), (Figure 2) Another 27% were White, 8% African American and 3% Native American. This 
distribution is essentially equivalent to that of the group for which there was no evidence of crowd-out, 
(Not shown.) 

Figure 2: Race and Ethnicity of Children in the Crowd-Out Group (n = 40) 

3% 


E3 White 

■ African American 

□ Latino 

□ Native American 

■ Refused 



Family Income : The distribution of income as a percentage of the Federal Poverty Level was 
largely equivalent between the two groups. (Table 7) Approximately two-thirds of each group had 
incomes between 100% and 199% of the poverty level and one-third had incomes between 200% and 
250% of the poverty level. 


Table 7: Income as a Percentage of the Federal Poverty Level 


j- tncome Level- 

'’-"CniwrWut 

Non-Crow<K}ut 

Number 

Percent 

(n>>40) 

Number 

Percent 

(irMSS) 

100% to 199% of FPL 

26 

65% 

335 

69% 

200% to 250% of FPL 

14 

35% 

148 

31% 

Missing data 

- 

- 

2 

0% 

Total 

40 

100% 

485 

100% 
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Parents’ Employment Status : Generally equivalent proportions of parents had at least one 
parent who worked full time, though the crowd-out group was slightly more likely to have at least one 
parent employed full time. (Table 9) 


Table 8: Parents’ Employment Status 


Employment Status 

Crowd-Out 

Non-Crowd-Out 

Number 

Percent 

(nMO) 

Number 

Percent 

(n=485) 

At least one parent employed full 
time 

34 

85% 

398 

82% 

1 parent employed part time 

1 

2% 

35 

7% 

2 parents employed part time 

0 

0% 

30 

7% 

No parent employed 

5 

13% 

22 

4% 

Total 

40 

100% 

485 

100% 


' Cutler D, and Gruber J, The Effect of Medicaid Expansions on Public Insurance, Private Insurance, 
and Redistribution. American Economic Review. Volume 86, No. 2. 1996. 

" Dubay L, and Kenney G. Revisiting the Issues: The Effects of Medicaid Expansions on Insurance 
Coverage of Children. The Future of Children. Volume 6, No. 1 . 1996. 

Heame. Coordinating Children's Coverage Expansions with Employer-Sponsored Coverage. 
Washington, DC: Institute for Health Policy Solutions. 

Institute for Child Health Policy. Florida KidCare Program Evaluation Report. University of Florida. 
January 2000. 

“ Call CT, Lurie N, Jonk Y, Feldman R, Finch MD. Who is still uninsured in Minnesota? JAMA. 
1997;278:1191-1195. 
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Mr. Pallone. Thank you very much, Ms. Cummings. And thank 
you to all the panel. I think you have heen very succinct in explain- 
ing to us the impact of the August 17 memo. 

We will now turn to questions. I will recognize myself for 5 min- 
utes, and I will start with Dr. Orszag. One of the Administration’s 
stated goals in issuing the August 17 directive is to improve enroll- 
ment of low-income children in families with incomes below 
$35,200, which is the 200 percent of the federal poverty level. But 
many of us have questioned whether this directive will actually 
achieve this goal. Can you tell me how many currently eligible but 
unenrolled children in families with incomes below $35,200 a year 
does CBO assume gain new coverage as a result of the directive? 

Mr. Orszag. Under our baseline? 

Mr. Pallone. Yes. 

Mr. Orszag. Effectively zero. 

Mr. Pallone. OK, does the CBO assume that the net effect of 
the directive is to help improve enrollment of eligible but uninsured 
children in families with incomes below that $35,200 a year? Or 
does CBO assume the net effect of the directive is to prevent states 
that cover children in families with incomes above the $44,000 a 
year from continuing to cover those children? 

Mr. Orszag. Again, under our baseline the effect is very modest, 
but the fact that it is there is mostly because of the waiting period 
that is imposed on children above 250 percent. 

Mr. Pallone. Which is the $44,000? 

Mr. Orszag. Right. 

Mr. Pallone. OK, I personally believe. Dr. Orszag, that the Au- 
gust 17 directive is punitive to both states and children, and I also 
believe that we can increase enrollment of the poorest children 
without harming moderate-income children. 

The CHIPRA bill, the bill that we passed last year that the 
President vetoed, the expansion, that actually helps states enroll 
more of the lowest income children without penalizing States look- 
ing to cover children at moderate income levels. And I just wanted 
to ask you from CBO’s standpoint, do you believe that the CHIPRA 
bill would have been more effective at reaching the lowest-income 
eligible but not insured children than this August 17 directive? 

Mr. Orszag. It is quite difficult to compare something that sig- 
nificantly expands the program to the effect of a directive. Again, 
as I said earlier, the effect of the directive relative to our baselines 
is effectively zero on take-up among low- or moderate-income chil- 
dren. Whereas the legislation that was proposed did have a signifi- 
cant increase in enrollment including among those who are cur- 
rently eligible but unenrolled. 

Mr. Pallone. You may have heard Mr. Alexander’s comments 
that having a beneficiary pay a portion of the state’s share would 
reduce crowd-out. Would you agree with that? 

Mr. Orszag. I think the evidence on that is quite inconclusive. 
In fact, the leading researcher in this area is Professor John 
Gruber of MIT, and with regard to both waiting periods, but espe- 
cially with regard to cost sharing, his results suggest that it is not 
clear. I actually have the study with me, and I will just quickly 
read: “Findings suggest that state efforts to increase financial bar- 
riers to public barriers” — that would be cost sharing — “may deter 
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the use of those programs by those who need them” — he means un- 
insured people — “at a faster rate than it is deterring the use of 
those programs by those who are crowded out. While the results 
are imprecise, there is certainly no evidence that imposing costs on 
beneficiaries is reducing crowd-out of private insurance.” 

Mr. Pallone. ok, thank you. Now, let me ask Mr. Rosenberg. 
CMS has said repeatedly that they will work with states to help 
them meet some of these tests in the August 17 directive. For ex- 
ample, CMS has initially indicated informally that there would be 
no exceptions to the 1-year waiting period or requirement that chil- 
dren must be uninsured for a full year before qualifying for CHIP. 
But in the May letter, you know, that they recently did, CMS now 
says it will consider exceptions. 

My fear is that working with states and these exceptions could 
be applied arbitrarily in the absence of any regulations and any 
specificity. Doesn’t this give CMS the power to approve one state 
and disapprove another even if they are in the exact same cir- 
cumstances? And for example, while Rhode Island did not have to 
change the way it calculates eligibility levels for CHIP, other states 
like Indiana and Tennessee have already been told by CMS that 
they must change that part of their program. 

I will ask either Ms. Shah or Mr. Rosenberg actually. Doesn’t 
this approach have the potential to undermine requirements for a 
fair, transparent, and equitable review process? Mr. Rosenberg or 
Ms. Shah or both of you? 

Ms. Shah. I agree with you that I think it does introduce a great 
deal of uncertainty as to what states are expected to do, and there 
is a potential for inconsistency. It is especially unclear since the 
issuance of the May 7 letter what exactly is the position of all of 
the strategies and assurances that are set out in the August 17 let- 
ter. And I think probably further clarification would be needed. 

If CMS’s intent was to require uniformity among states by 
issuing the August 17 letter, I don’t think this strategy is going to 
work. 

Mr. Pallone. Mr. Rosenberg? 

Mr. Rosenberg. I would agree with Ms. Shah and just add that 
it provides a certain amount of leverage for CMS to the States to 
engage in perhaps disparate action. Once again, it appears to be an 
attempt to move toward and to satisfy potential court scrutiny that 
will say that we are still being flexible. In fact, the evidence of past 
practice in the departure and the leverage that might be affected 
by this, I agree with Ms. Shah that this doesn’t change the difficul- 
ties in their potential legal problems that are raised by both the 
August 17 letter and the clarification, so to speak, of the May 7 let- 
ter. 

Mr. Pallone. Thank you. I just wanted to ask unanimous con- 
sent to enter into the record a letter from, I guess, over 100 dif- 
ferent organizations that have opposed the August 17 Directive. 
Mr. Deal. 

Mr. Deal. Thank you, Mr. Chairman. I am going to ask you all 
to be brief in the responses because I am going to try to cover a 
lot. Ms. Shah and Mr. Rosenberg, you have given this committee 
something that probably only a third-year law student who is 
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bogged down in an administrative law class could ever appreciate, 
and that is the bureaucracy’s minutiae mindset. 

Now, the thrust of this whole thing is Congress passed a statute 
called the SCHIP Program. Regulations were adopted by CMS, the 
administrative executive branch agency designed to implement that 
statutory program. And now we are arguing about whether a letter 
is a rule that must go through some bureaucratic process in order 
to have force and effect. I want to go back to a more simplistic ap- 
proach. 

I would like to ask the two of you, the experts, and please be 
brief, can an executive branch agency such as CMS enforce a stat- 
ute passed by Congress that delegates them the authority to en- 
force the statute without this minutiae? Does it depend on how spe- 
cific the statute is? 

Mr. Rosenberg. Supreme Court case law and court of appeals 
case law make it clear that in delegating authority to an agency 
to promulgate rules and when that agency promulgates such rules, 
if it then 

Mr. Deal. I am not talking about rules. I am talking about stat- 
ute. Let me read you the statutory language. Statutory language 
says that through intake and follow-up screening, that only tar- 
geted low-income children are furnished child health assistance 
under state child health plan. And it also goes on to say that the 
state child health plan does not substitute for coverage under 
group health plans. That is the statutory language. The regulatory 
language as to part of it says the state plan must include a descrip- 
tion of reasonable procedures to ensure that health benefits cov- 
erage provided under state plan does not substitute for coverage 
provided under group health plans as defined in the code section 
that it is designed to enforce. 

Now what I hear you saying is that — and you quoted it — said 
that a rule covers every statement that an agency can make. It be- 
comes a rule and must follow the procedures of adoption of a rule. 
I would like to ask you this question, Ms. Shah, since you used the 
illustration of the New York plan being denied. Could CMS have 
denied the New York state plan amendment if they just never 
issued the August 17 letter based on the authority given them 
under the statute and under the regulation? 

Ms. Shah. Well, CMS would have to follow whatever the regula- 
tion and the established interpretation of that regulation was over 
the years. 

Mr. Deal. I take that to be a yes. 

Ms. Shah. But you see in the case of New York, they applied 
that letter requiring a whole host 

Mr. Deal. I am saying if they had never written the letter 

Ms. Shah. Yes. 

Mr. Deal [continuing]. Could they have denied the plan if they 
had just never written the letter? 

Ms. Shah. They may not have. It might have been viewed as 

Mr. Deal. Well, then how did they approve Mr. Alexander’s 
Rhode Island plan? 

Ms. Shah. But to require a whole host of strategies, which they 
required New York to comply with here, without having required 
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that of any other State previously, might have been viewed as arbi- 
trary and capricious and again have resulted in a lawsuit. 

Mr. Deal. In other words, you are really making the argument 
that some of us have made before when our colleagues on the other 
side have said and criticized the Administration for approving state 
plans that have allowed them to go above 200 percent of poverty 
for their SCHIP program. You are basically saying that the Admin- 
istration had no discretion to deny those plans. Is that right? 

Ms. Shah. The Administration has a great deal of discretion in 
the way it implements programs, but where there has been a set- 
tled interpretation of how a statute or regulation is to be imple- 
mented, case law is very clear that there has to be a — it is consid- 
ered a rule and 

Mr. Deal. OK. So in other words, we can’t pass a statute that 
is specific enough that says that you don’t have crowd-out and that 
you ensure poor children first. The statute is not specific enough. 
The regulation that goes further detail to saying how to implement 
that statute is not detailed enough, that we then have to go to im- 
plementing rules that deal with this minutiae before CMS can do 
anything to enforce this SCHIP Program? 

Ms. Shah. Well, very interestingly, when this rule was promul- 
gated — 

Mr. Deal. Well, you said it was a letter, and the letter is the 
equivalent of a rule. 

Ms. Shah. No, I am talking about the regulation. 

Mr. Deal. OK. 

Ms. Shah. When the regulation was promulgated, there was a 
debate at that time as far as what the crowd-out strategies should 
be. And CMS at that time said that they considered requiring a set 
of specific procedures that each state would have to use. They re- 
jected that option because the statute authorizes states to design 
approaches to prevent substitution, not the Federal Government. 
In other words, they questioned whether they had the authority to 
impose a certain set of procedures. 

Mr. Deal. Are you saying CMS has no discretion then in the ad- 
ministration of this program? 

Mr. Rosenberg. CMS, when it promulgated the 2001 rule, pro- 
vided guidelines, provided the rules by which they would grant or 
deny. They gave great flexibility. If they want to change that flexi- 
bility and put in more rigid rules, they have to, according to the 
Supreme Court, go back and change the rule the same way they 
promulgated it, which is by notice and comment rulemaking. But 
remember what Ms. Shah and I are dealing with is not the APA. 
We are dealing with the Congressional Review Act, which has 
much broader standards for review by Congress. And if Congress 
wants to look at the amendment that has been made, or the docu- 
ment of August 17, they can do that, and they can use different 
kinds of analysis and reasons for overturning it if they can get ma- 
jorities to affect a disapproval resolution. 

Mr. Deal. I think you both illustrated the point I was making 
in my first statement. Thank you. 

Mr. Pallone. Thank you, Mr. Deal. Next is our vice chair, Mr. 
Green. 
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Mr. Green. Thank you, Mr. Chairman, for, one, holding the 
hearing, and I apologize for jumping back and forth because we 
have a nursing home hearing downstairs in O&I, those of us who 
are on that committee. But I would like to ask unanimous consent 
to have my full statement placed into the record. 

[The prepared statement of Mr. Green follows:] 

Statement of Hon. Gene Green 

Thank you Mr. Chairman for holding this hearing today on H.R. 5998, the Pro- 
tecting Children’s Health Coverage Act of 2008. As an original cosponsor of this hill, 
I am pleased we are moving this quickly through the legislative process. 

The SCHIP program has heen a priority for me because my home state of Texas 
has one of the highest uninsured rates of children in the US with nearly 20 percent 
uninsured compared to 11 percent nationwide. 

Today, we will discuss H.R. 5998, which will nullify the August 17th directive. 
The August 17th directive is a letter the Administration sent to State Medicaid and 
SCHIP directors outlining certain conditions states must meet if they want to cover 
children in families with incomes above 250% of the federal poverty level. 

One other provision outlined in the directive bars children who have been dropped 
from employer based insurance from participating in CHIP for a full 12 months. 
These types of hurdles do not help get those uninsured children who are eligible for 
CHIP in the program. 

In Texas, SCHIP only covers children at 200% and below the federal poverty level, 
but we have still experienced some significant problems enrolling children in the 
CHIP program. In fact, Texas CHIP participation has never been above 85%. 

The State of Texas has not been wise with the SCHIP program and has lost over 
$850 million in matching funds due to many missteps including kicking children off 
of the SCHIP roles and forcing them to reregister every 6 months. 

According to the US Census Bureau, 1.5 million Texas children are uninsured. 
Many of those children are actually eligible for Medicaid or CHIP, but are not en- 
rolled in either program. The fact of the matter is,the number of insured children 
is growing, not only in Texas, but throughout the US and the August 17 directive 
does not help reduce the number of uninsured children. 

The two SCHIP reauthorization bills that we passed and that the President ve- 
toed actually allowed states to sustain current programs and cover an additional 4 
million uninsured children by 2012. 

Adding new challenges and hurdles for states to meet before they can enroll addi- 
tional children does nothing to solve the problems we have insuring children in this 
country. 

The last thing we need to do is make it harder to enroll children in the CHIP 
program when states like Texas are experiencing problems enrolling children in the 
first place. 

The August 17th directive represents a fundamental policy change in the SCHIP 
program and was published in the form of a letter from CMS to state health officials 
and not moved through the promulgated rule process, which would have required 
a comment period for stakeholders before the rule went into effect. 

Both the GAO and CRS have stated this letter violated the Congressional Review 
Act and while the Administration has attempted to clarify the underl 3 dng policy in 
the August 17th directive, the fact is it made significant changes to the SHIP pro- 
gram which made it more difficult for states to expand their SCHIP programs and 
violated congressional review processes. 

That’s why I strongly support H.R. 5998 and I hope we will move this bill swiftly 
through the Committee. 

Thank you Mr. Chairman, I yield back my time. 


Mr. Green. I guess my concern in the hearing is the August 17 
Directive. In coming from Texas, I have been so frustrated, and the 
members of this committee know that, that using the 1-year wait- 
ing period or even the not having insurance for 1 year is a way you 
reduce your enrollment. And I know that happened in Texas in 
2003. 2005 it wasn’t corrected, and in 2007, they did add some chil- 
dren back. And the formula now, I think it is just below 200 per- 
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cent of poverty they have the year that you can have insurance for 
the full year. 

I know we are talking about two different things, but I think 
they are interrelated because if you make a child wait a year from 
losing their private sector employment — although it is interesting — 
and I will ask this question. It is interesting that CMS said that 
it didn’t include unborn children. So they are giving health insur- 
ance to the same family for a child that is born within that year 
period, but if you are a child that is 2 years old, you have to wait 
that year. I would have to understand the convoluted reasoning for 
that. You know I don’t know why we would have an arbitrary year 
waiting period because you are the children without health care. 
And that was the original intent in ’97. A number of us were here 
when we voted for that balanced budget act. I didn’t vote for the 
balanced budget act, but I voted for the CHIP side because I knew 
that was needed. 

Let me ask — CMS said they will work with the states to help 
meet some of these tests to the August 17 Directive. For example, 
CMS has initially indicated informally that there will be no excep- 
tions to the 1-year waiting period, a requirement that children 
must be uninsured for a full year before qualifying for CHIP cov- 
erage. In the May letter, CMS now says it will consider exceptions. 
My fear is that this working with the States, these exceptions could 
be applied arbitrarily and in the absence of regulations in any spec- 
ificity. Doesn’t this give the CMS power to approve one state and 
disapprove another even if they have the exact same cir- 
cumstances? Ms. Cummings or anyone on the panel? 

Ms. Cummings. Mr. Green, that is exactly one of the concerns 
that we raised in our testimony is this approach of negotiation and 
different states being able to use different databases to make cases 
is one that does seem to us to lead to a non-uniform approach, 
which arouses concern. 

The other thing is that we haven’t today yet mentioned that the 
August 17 letter said you must satisfy all of the conditions so that 
we in California, for example, are in a situation where we could 
satisfy a couple of them. But, for instance, this issue about replace- 
ment of employer-sponsored coverage. Given that the adults in our 
state have an erosion of employer-sponsored coverage of over that 
amount, there is no way we are going to satisfy it with children. 
And so you just end up being out of luck. 

Mr. Green. Ms. Shah and Mr. Rosenberg, I know from the GAO 
and CRS. Do you have anything from your reports on that issue, 
the arbitrariness it could have unless we actually have some regu- 
lations that — I like the Federal Government to work with the 
States. But I also like it to be on the same playing field, I guess. 
That is what my concern is. 

Ms. Shah. Well, I know GAO often looks at federal programs to 
see how states are implementing them and whether they have been 
consistent across states. I don’t know about this particular concern, 
but I think it is something that, from a problematic side, they 
might look into some time in the future. 

Mr. Green. Mr. Rosenberg? 

Mr. Rosenberg. I did not address that and wasn’t asked to ad- 
dress that in my statements. 
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Mr. Green. OK. To point out, with regard to CHIP, it seems that 
the administration has used a lot of fuzzy math on it. Do you agree 
with that? 

Mr. Orszag. You are probably referring to the 95 percent partici- 
pation rate test 

Mr. Green. Yes. 

Mr. Orszag [continuing]. Which has been interpreted — my job is 
to evaluate the effects of how they are interpreting a certain test. 
They appear to be interpreting the test in a particular way where- 
by the vast majority of states would pass the test, and a substan- 
tial number of states would have participation rates significantly 
above 100 percent. 

Mr. Green. How do you get above 100 percent? Frankly, I would 
love to get there in Texas. 

Ms. Cummings. Mr. Green. 

Mr. Green. Yes? 

Ms. Cummings. There are a number of ways you can get 100 per- 
cent. According to one set of data, we are at 130 percent, l^at 
does that mean? Does that mean we have served all the uninsured 
children? No. If we go to look at the GPS’s, is that 130 figure con- 
firmed? No. If we go to our own state survey data, is that number 
confirmed? No. 

Mr. Green. OK, I know I am out of time, Mr. Chairman. Thank 
you for your patience. 

Mr. Pallone. Thank you, Mr. Green. Ranking member of the full 
committee, Mr. Barton. 

Mr. Barton. Thank you, Mr. Chairman, and thank you for hav- 
ing a hearing on this. It is good. We have been discussing SCHIP 
for over a year and a half. For the first year, all we did was discuss 
it on the floor. It is good to actually have real people testifying on 
real bills. I am not a supporter of your bill, but I think it is an hon- 
est bill and I think it is worthy of being debated. 

My first question is to Dr. Orszag. CMS has stated that of the 
15 states that have submitted data to comply with this August 17 
letter, they have looked at 11 of those data sets. Nine of those 
states comply with the 95 percent test, and they say that they 
think every state will be able to. I believe CBO has looked at that 
same data set and concurs with that assessment. Is that correct? 

Mr. Orszag. I would concur that it appears that given the way 
that CMS is interpreting or applying the 95 percent test, the vast 
majority of states will either automatically pass it even with no ef- 
fort or very close. 

Mr. Barton. OK, and you seem to imply in your answer that 
CMS isn’t looking at the data correctly? The way they look at it, 
are they using some unusual, exotic methodology? 

Mr. Orszag. I think it would be fair to say that the way they 
are applying that test is not the way that most analysts would do 
so, yes. 

Mr. Barton. Would you say that they are applying the test more 
stringently or more loosely? 

Mr. Orszag. More creatively. 

Mr. Barton. I don’t understand creative. 

Mr. Orszag. Well, conceptually it is hard to get participation 
rates — or not conceptually, just simple mathematics that are above 
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100 percent. And the way that they appear to be applying this test, 
you can easily get participation rates above 100 percent. The rea- 
son is that they are looking 

Mr. Barton. Now, what I mean 

Mr. Orszag. What is the underlying reason? The underlying rea- 
son is they are saying you are insured if you have insurance at any 
point during the year. So if you have insurance just for half of Jan- 
uary, you are good to go. And obviously that means that there are 
a lot of people who are uninsured for the vast majority or in any 
given month who would be counted as insured under their method- 
ology. Or I should say their apparent methodology. 

Mr. Barton. What would a normal analyst use as a length of in- 
surance? The entire year, half the year? 

Mr. Orszag. Or a point in time. You look at the population at 
a point in time or over a month or something, average monthly in- 
surance and average monthly enrollment and what share of the 
population would be uninsured over a month. Or you could do it 
over different periods of time, but the way that they are doing both 
the nominator and denominator in this 

Mr. Barton. Numerator and denominator. 

Mr. Orszag. The numerator and the denominator gives you an- 
swers that don’t make a lot of sense. 

Mr. Barton. OK. Now, Mr. Alexander, your state has received 
a compliance letter, I believe, from CMS. Is that correct? 

Mr. Alexander. Correct, yes. 

Mr. Barton. And what did you do that you weren’t doing before 
to show the CMS that you could comply with this directive? 

Mr. Alexander. Well, as I had stated in my testimony, Rhode 
Island has had a premium assistance program for some time, and 
this is not something new that Rhode Island had to do post-August 
17. So not only has Rhode Island had a commitment to insuring 
our poorest children, but in regards to the 95 percent, we closely 
monitor those people that are coming in and on and off the pro- 
gram. So if somebody had health insurance for just a month or if 
somebody has health insurance for 6 months, we are watching that 
very closely. 

Mr. Barton. So and CMS worked with your state and you to do 
this? 

Mr. Alexander. CMS has been nothing but a big help to us in 
terms of either complying with the provisions in the letter or on a 
day-to-day basis with our program. Of course, all states have chal- 
lenges. Rhode Island is — I am just a small boy from a small state. 
So, as I am sitting up here looking at all the big states in front 
of me 

Mr. Barton. A state is a state. 

Mr. Alexander. Yes, well you are correct, but Rhode Island is 
more like a county. So although 

Mr. Barton. Tell that to the Congressman from Rhode Island. 

Mr. Alexander. Well, we will, but although as you know 

Mr. Barton. His vote counts just as much as mine. 

Mr. Alexander. As you know, we can bang with the best of them 
when it comes to the political arena. 

Mr. Barton. Yes. 
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Mr. Alexander. But in regards to your question of course, we 
did not have any major problem complying with the August 17 let- 
ter. I can only speak as to 

Mr. Barton. Well, based on your efforts — because my time is 
about to expire — do you think that the other states that wish to 
comply will be able to work with the CMS and get compliance at 
the 95 percent rate? 

Mr. Alexander. Based on my experience, I would say yes. 

Mr. Barton. OK. 

Mr. Alexander. But I am not working the other states. 

Mr. Barton. I understand that. 

Mr. Alexander. But based on my experience, I would say yes. 
I think we have an excellent model in Rhode Island. 

Mr. Barton. Mr. Chairman, my time has expired. Let me simply 
say this before I yield back. Any states can cover any child in their 
state at any level of income with state-only dollars. All the CMS 
is trying to do is the law that we passed 10 years ago is that if 
you want federal matching funds, you should try to cover your low- 
income children first at the 95 percent level. And as we have point- 
ed out, the states that are actually working in a good faith effort 
to do that seem to be able to comply with that directive. So I hope 
that we will take that into consideration before you attempt to 
move this piece of legislation. But I sincerely appreciate you hold- 
ing this legislative hearing. I think that is the way to do it. And 
with that, I yield back. 

Mr. Pallone. Thank you, Mr. Barton. Mr. Engel for questions. 

Mr. Engel. Thank you, Mr. Chairman. As I was saying, right in 
the nick of time. Let me follow up on early questions related to 
New York’s state plan amendment. 

New York first submitted a state plan amendment to CMS last 
April to expand on the number of individuals covered. Five times, 
and let me say that again, five times CMS stopped the clock on 
considering the proposal by asking the state of New York questions 
about the proposal. New York repeatedly engaged with CMS and 
provided answers in a timely fashion. 

Only after the draconian August 17 letter was sent out, which 
both GAO and CRS says violates the Congressional Review Act, did 
CMS deny New York’s application. They used the August 17 CMS 
Directive as the basis for doing so. There is no doubt about this. 
They said it time and time and time again. 

So the administration’s argument that the August 17 Directive 
is not binding is obviously contrary to actions they have already 
taken, as I just explained. 

So let me start with Ms. Shah. In the brief file by the Depart- 
ment of Justice in the case of New Jersey versus the U.S. Depart- 
ment of Health and Human Services, the DOJ argues that the di- 
rective is non-binding. Isn’t it true, however, that the Department 
of Health and Human Services has already denied a number of 
states’ efforts to expand coverage to uninsured children based on 
this directive? 

Ms. Shah. In the course of our legal opinion, we were concerned 
with whether it was a violation of the Congressional Review Act, 
so we didn’t look at particular states except for New York because 
the denial of the New York state plan amendment, the August 17 
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letter was specifically cited in that denial. But I understand that 
some states, other states have been affected by the letter. 

Mr. Engel. Well, let me ask you this and perhaps Mr. Rosenberg 
as well. In addition, hasn’t the Department of Health and Human 
Services forced the number of States to scale back or modify pro- 
posals to cover uninsured children based on the requirements in 
the directive? 

Mr. Rosenberg. I have seen reference to those kinds of allega- 
tions. I am not aware of actually factual — that leverage or what- 
ever was used, on the basis of that, to have the state scale back. 
If that can be demonstrated in an APA case, that could be persua- 
sive to the courts in addition to the New York state actual rejec- 
tion. 

Mr. Engel. OK, isn’t it true though that the Department of — the 
argument that the August 17 Directive is not binding is contrary 
to actions they have already taken? Perhaps Ms. Cummings could 
answer that. 

Ms. Cummings. Well, one thing that was in testimony previously 
submitted in a congressional hearing by Georgetown, by the Center 
for Children and Families, was that Louisiana, Oklahoma, and 
Ohio had had to — failed to pursue getting 300 percent of federal 
poverty level coverage in their state because of the 8/17 directive. 

In our state, for example, the hammer doesn’t hit until at some 
point in the future because we are one of 14 states that have been 
told that we must come into compliance. Our state would like to 
go to 300 percent of federal poverty level. If we tried that right 
now, we are sure that we would be stopped. But we don’t actually 
have anything on the table to do that. 

What we do have is what happens to children who have incomes 
of 250 percent with the application of income deductions because 
that is something that CMS has indicated, although not said in 
writing, but will no longer be possible. That affects 14,000 children 
a year in our state. 

Mr. Engel. Thank you. Ms. Shah, let me go back to you. In spite 
of DOJ’s argument for the district court that the directive is non- 
binding, didn’t GAO determine that the August 17 letter is, in fact, 
binding? 

Ms. Shah. What we did determine was that it meant the three- 
part test that needed to be of an APA rule and had to be submitted 
to GAO. But in reinforcing our determination that this was a rule 
that had to be submitted to Congress and to GAO, we noted that 
there were certain elements of the August 17 letter that did indeed 
appear to have a binding effect. And one of those was that it was 
applied in the case of New York and also the language of the letter 
itself imposing a 1-year deadline for states to come into compliance 
with what was set forth in that letter. 

Mr. Engel. Let me ask you this, Ms. Shah. If CMS were to clar- 
ify if the August 17 Directive was not intended to be binding, 
would the agency still have a problem for failing to comply with the 
requirements of a Congressional Review Act? 

Ms. Shah. Yes they would because that’s not one of the criteria 
that is needed to be a rule for the purposes of the Congressional 
Review Act. Basically for a rule, it just has to be a rule that is of 
general applicability, having future effect, and designed to imple- 
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ment, interpret or prescribe law or policy. That reaches a range of 
statements that are well beyond those that are binding. 

Mr. Engel. Mr. Rosenberg 

Mr. Pallone. We are up to 

Mr. Engel. Am I done? 

Mr. Pallone. You are, yes. 

Mr. Engel. OK. 

Mr. Pallone. Sorry. 

Mr. Engel. Thank you. 

Mr. Pallone. All right, thank you very much. Thanks. That con- 
cludes our questions. This actually went very quickly, but it doesn’t 
mean that we didn’t learn a lot. I thought it was very worthwhile 
and I 

Mr. Deal. Mr. Chairman. 

Mr. Pallone. Yes? 

Mr. Deal. Since I was very hurried in my questions, I just want 
to express to all of you, and I didn’t get a chance to ask all of you 
questions, I want to thank all of you for being here. I think this 
mental exercise, if it is that, and the substantive issues that lie be- 
hind it are much more important, I think, technically than the 
issue of the August 17 letter. That is the underlying purpose of the 
legislation, and I think all of us want to work cooperatively with 
the states in trying to work out the problems that they face in 
keeping with what the purpose of the SCHIP program is. Thank 
you very much. 

Mr. Pallone. Thank you, Mr. Deal. Let me just remind you that 
members may submit additional written questions, and we should 
have those to the clerk within the next 10 days. So in another 10 
days or so, you may get additional written questions which obvi- 
ously we would like you to respond to. But again, thank you again. 
And without objection, this meeting of the subcommittee is ad- 
journed. 

[Whereupon, at 11:30 a.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 

Statement of Hon. Anna G. Eshoo 

Thank you Mr. Chairman for holding this important hearing on the future of 
SCHIP. 

In the 10 years since its inception, SCHIP has heen successful in reducing the 
number of uninsured low-income children in the United States by one-third. In Cali- 
fornia, we cover over 1 million children who otherwise would not have any coverage 
and care. I ever American should have healthcare and above all, every child should 
be covered, regardless of their parent’s employment situation or wealth. 

On August 17th, 2007, CMS adopted a draconian directive that effectively pre- 
vents any state from covering children in families earning 250% above the federal 
poverty level ($43,000 for a family of three) unless they can achieve impossible-to- 
attain standards. For example, states must enroll 95% of all eligible children under 
200% of poverty before they can expand their SCHIP program. No federal means- 
tested program of any kind comes close to 95% enrollment. The result is that states 
are forced to scale back plans to cover thousands of children. 

The bill before us today will nullify the harmful, and likely illegal, directive that 
the Administration put out last August. The GAO and CRS have each issued legal 
opinions that the directive violates the Congressional Review Act (CRA), a law in- 
tended to keep Congress and the public informed about the rulemaking activities 
of federal agencies and to allow congressional review of such rules. 
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I look forward to hearing from our witnesses who have had direct experience with 
these cuts to SCHIP, as well as from the GAO and CRS about the legality of CMS’s 
directive. 

o 



